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iv
JUDGMENT

Surendra Kumar Sintrq; CiI:

law involved in the aPPeal and

Facts and Points of

the petitionis are not

identical

obligat i on

are unabl-e

but as the lawYers have a social

societY who

moral ethics, code

tradit.ion are citadel

towards the: section of the

Lo protect their lawful interest, their

of conduct and their great

of the rulein the maintenance

of law in the countrY, these issues are involved in

these matters and accordingLY, all these mat,Lers are

disposed of by this judgment

CiviL APPeal No.235 of 2014

The question involved in this appeal is whether

a ludicial officer having,held judicial office for a

period of at Ieast 10 years in the subordinate

courts can be permitted to practice in the district

courts other than t.he High court Division. secondty,

rule 55A(ii) of the Bangladesh Bar Council Rules,

1912 vi-olates articles 27,

constituti-on.
ATTESTED

b-----
Assiot{nt Regisfiar

Appcllate Division
StrPncme cor$gBritcladesh

31_ and 40 of the



To resolve this point of fact of this case Is

shortlY stated thus Writ petitioners having

Frnm the

obtained graduation degrees in law from the

University ioined the Judicial Service on different

dates on the basis of the result of the competitive

examinaLion conducted by the Bangladesh PubIic

:-^ n^--ission. By virtue of their spotless and
Servrce u(JiLLrLtrror\/r,- -r

unblemished service record' they were eventually

promoted as District and Session Judges ' On

suPerannuation' theY went on

Retirement (LPB.) and f inaIlY

.. Thereafter theY were enrolled

same Year bY the Bangladesh Bar

per the:Proviso to rule 65A(ia

r n---^+itioners and Bar
Leqal rrdLLr

Council Rules, L91Z (B'ules of tg-l2) ' a retired

Judicial

before

practice

.\F r \ -a.. has been debarr ed from Practicing

any Subordinate Court' but Permitted

i-n the High Court Division' There are

1000 Judicial
&-

attaining the age of

Leave PreParatorY to

retired from service

as advocates in the

Council- However' dS

of the, Banglade sh

[TTESTED

\ssistant Registrar

Of ficers in the countrY'

over

Iarge(-



number of them

retired Judicial

courts. Due tO

restraint on

retire annuallY and around 100

.\,-Fi-ors have been enrolled as
VI !}

advocates. But most of them live j n their own

d"istrict headquarters as they do not have and can

not afford any residential accommodation in Dhaka '

Tkr-ey are thus constrained to pract:-ce in district

this unreasonable and unnecessary

Lheir P::actice, the superannuated

^"LceTS are in great financial strarns
Judrcrar u!r-

af f ec';ing their livelihood ' Prior +-n th'e insert-ron

of the imPugned Proviso in t99B '
many retired

in district
Judic--al of f icers regularly practiced

courts. The restrictive embargo imposed on the

'1 ^rf i r-ers was insPired bY
practice of the ex-Judicial Officers w'

the provisions of article 99 of tlu constitution'
.

vast dif f erences in the ser 'rice

conditions, remunerations, ag€ of retirement and

amount of pension 'between the ex-Judicia1 Officers

and the ex-supreme Court Judges ' In such view of the

matter, theY
AITESTEn'V'
Assistant t(egistar

A6oetlate I)ivision
c-^Li-'" r"ourr of 'Bansladc$

cannot be bracketed together
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Consequentially, the restriction imposed on the

practice of the former Judicial

of reasoning having regard to

Officers bY ParitY

article 99 of, the

constitution

arbitrarY. There are 64

l_s impossible

Officers to come over to

is unwarranted, unreasonabl-e and

having Subordinate Courts' both civil

on the other hand, there is only one Supreme court

located in Dhaka CitY This being the Position ' .-t

behind the inserti'on of the impugned

6sA(ii) of the Rules

to Protect

of L912 bY way

districts in the countrY

and criminal -

Officers -

.2, Bangladesh

proviso to rul-e

of amendment in

the Position and dignitY of

for many superannuated Judicial

Dhaka for Practicing in the

High Court Division In the Bangtadesh Legal

PractitionersandBarCouncilOrder'L9'72G'O'No'46

of Lg'72), there is no bar or restriction to Practice

by the retired Judicial

Writ resPondent No Bar Council

contest.ed the rule ' Its case is that the Purpose

1 oOQ i q
I ) JV

AITESTED rormer

Lr----
Assi:stant lgsilttl

Judicial Officers
&----'"

--Aooollate 
Pivision

s"er;^"fffW

trn order to facilitaLu.--



their Practice arl Lhe High Court Division'

was inserted :,n the Rule s of Lg12 ' The

Government

of 59; but

officers and employees retire at the age

the writ petitioners may have recourse to

Iaw for increase
^s rha aqe of superannuation 

of the

^Iso take necessary
TheY maY d- 

m*a

r *1'ra Densionary benef its ' r rrs

o! urrv r

tike business' teaching etc' are

open to them' It is not inteltigible as to whY the

permis " 1:"

ex-Judicial Officers are so eager to get

in the Subordinate Courts ' Bar Council

to Pract:-ce
L1-\a stand'ard. r - \7 down Lrrv

f A ICYUV- +}ra .oower
has L-rru

rule

656(ii)

- ^t tiCefS -

Judicial u!,-'

stePs for increase

^f1-rar Drofessions
LJ LIIU" !

of

professional conduct

order Lo safeguard

its roll and to
interests orl

t a1) to
LJ t 

"

- 'i + bY P'O'No
functions conferred on rL

- -^ ^-r t has been authoriz'ed bY

Bar Counc'r'

frame necessary Rules in order

for advocaLes
and etiquett'e

puai r rights' Privileges

perform all

46 of L9'72

n n No.46 of
f .v'

to carry out

in

and

other

The

nr.)visO

view Lo<-the Purposes of

was inserted in

AITESTED
b-'--
r --iorant ResiStfaf

the said Ord'er ' The imPugnbd

the Rules of Lg-l '2 with a



preserving

former

imposed

the self-dignitY and

, -r ^+ficers. TheJudrcrar \-/! !l

1-.rr the imPugnedJJY

self-Prestige of the

restrictive embargo

is neither

irrat.ional or

proviso

or
unreasonable

illogical '

nor arbitrary

The High Court Division was of the view that

ion is violative to articles 31 and 40

this restrict
iLr.r-c

of the constitution ' "'+ 
theref ore ' at w- -

Per P'O'46 of
unreasonable and arbitrary; that as

Lg12 advocate means an advocate entered in t'he roll

under the Provisions of
I 

-Ct^t

the Order / ano clr Le!

enrolmenL of a person as an advocate' h€ belongs to

he has worked
the communitY of

for some time as a

:l

advocates, even rr

judicial officer '

One of the romulgating this Order
objecL for Pr

is to admit Persons as advocates on its roII' to

hold examinations for the purposes of admr",Ut"" a'nd

to remove advocates from such roli (article 10 (a) ) ;

to Prepare and maintain such roll;

AsuEsT-ED,V- standard of professional conduct and

to lay down

etiquette for
/

;ffiw a-



advoc,:.tes (article 10(c) ); to entertain and

determine cases of misconduct against advocates on

I + a 'n'1 I and to orCer punishment of such cases
ILD

(arti-cle r0 (d) ) ; to promote IegaI education and to

lay down the standards of such education rn

consuLtation with the Universities

i,mparting such education (article

other functions specif ied in article l-0 '

s namelY; (a)

There are three standing committee

execut-ive committee; (b) f inance committee; and i"')

I 6d^ 1 ed'ucation committee ' The f unctions of the
rvY$+ 

to decide the criteria ;rnd

enrollment committee is

the enrollment of advocates ' There rs

of Bangladesh

10 (i) ) and such

of practicing in the High Court Division

- -Eprocedure or

restriction

af t.er being enrolled as an advocate under articl'e

2L. Before being enrolled the applicant must qualify

in the MCQ t'est' wri-tten and viva voce examinations'

After enrolment he Practiced as

before subord'inate courts for a period

that he must be a law graduate and has

ATTESTED

Assistant Regisnar
APPellate Division.

Supremc Courbg!!3lglaoe$o

an advocate

of 2 Years;

practice



an advocate

notified bY

training or

bef ore an'y courL outside Bangladesh

the government and that he has his legal

experience ' This restriction is not

former iudicial officer who has held

i1

Subject to Provisions of

rules made thereunderr

n,gmelY: -

aPPlicable to a

, r ^^c1- 10 YeaIS '
of at rea> u -

an advocate if hea judicial office for a Period

be qualified as

conditions set out in article 2'7 asA Person to

f uIf ilI s thre

under:

-27. (1)

the

be qualified to be admitted as an advocate

r1^ a rolIowing conditions
i f he fulfils the fol

i-s a citizen of Bangladesh;

this Order and

a Person shall

the age of twentY-
(a) he

(b) he has comPleted

one years; :

tained -(c) he has ob

(i) a degree in law from any university

situated within the territory which

mrffirsp
G-=-'

e*si*tant*$P..Tf^)'9



(ii )

(iii)

( iv)

any

a bachelor's

university

recognized by the

degiree in law f rom

outside Bangladesh

Bar Council; or

(v) he is a barrister;

(d) he has passed such examination as

may be prescribed by the Bar Council;

and

(e)

/-ia\\ r11/

(2) Bef ore person is admitted as an

advocate, the Bar Council may requi"re

him to undergo such course of training

as it may prescribe

(3) A person shall be disqualified from

being admitted as an advocate if

(a) he was dismissed from service of

Public statutorYGovernment or of

corporation on a charge involving ^otul-.-
ATTESTED

Assistant Registrar
Appellate Division
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(b)

turpitude, unless a period of two years

has elaPsed

he has been

since his dismissal; or

convicted for an offence

involving moral turpitude, unless -

period of five Years or

Government

such less

ffiay, bYperiod as

from the date

sentence. "

notification the official Gazette,

the

in

specified in this behalf , has elaPsr:d

erticle 40 enjoins the Bar Council with Praor

approval of the government to make Rul es to carry

out the purposes of the Or-ier amongst others: -

" (a) the examination to pass for admission

as an advocate;

(b) the f orm r-n which aPPlications for

admission as an advocate are to be made arid

of the exPiration of the

the manner in which such

to be disPosed of; -
ATTEtsTED

Assistant Registrar
Ap,pellato Division

iupreme Coulyfarsladc$

apptications are



14

(c) the conditions' subiect to which a

person may be admitLed as an advocate;

(d) the manner in ir'rhich an advocate may

susPend hi

ra\ the

practice

s Practice;

form in permission to

the High Court

which

a1-r advocate an
aaD

shall be given;

^.c

(f) the standaro o!

and etiquet'te Lo

professional conduct

be observed bY the

advocates;

(q) the standard' of legat

observed bY universities

education to

in Bangladesh

be

and

that'

being

the insPe:tion of Universities for

purpose ' "

The government Promulgates

Practitioners and Bar Councii

and 65A are relevant- f or our

under:

the Bangtadesh Legal

Rules , \g'12' Rules 6(

nrrroos€ which read a
Y *- !

*59 (1) EverY Person shall' before

admitted as

AIITESTED>--
Assistant Registrar

AuDollate Division
Smeme Couqof Bangladesh

an advocate take LTaLTLLI\$---



regularly for a continuous period of

months as a pupil in the Chamber of an

advocate who has practised as an advocaLe

fcr a period of not

Each Bar Association

Less than 10 vears

shall prepare a list

of Advocates who are considered by the

respecti-ve Bar Association to be fit and

capable of accept.ing pupil for rmparting

same to the Barlegal t.rai-ning and send the

Council for approval. Every person seeking

enrolment to the Bar Council shall have to

take such further legal trai-ning and post

examination

the Sanad

pupi-1age bef ore conf erment of

as may be determined by t.he

Bangladesh Bar Council

* 65A. The Bar: Council, satisfied, for the

reasons as may be disclosed by the applicant, girant

exemption under Article 21 (1) (c) of the Bar Council

if

A][TESTEI)O

Assistant Registrar
AppellatC Division !

rder requiring practice for a period of 2
&

years (-

surcme CugpfiteJ
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t6

before seeking

Court Division

permission to Practice in the High

of the Supreme Court of Bangladesh on

the basis of the following criterion:-

(i) Advocates who were called to the Bar in

U. K.

clas s

or who have obtained higher Znd

in LL.M. (at least 5OYo marks in

aggregate ) from any recognized

University and

Senior Advocate

f urther worked wi-ti:

of the SuPreme Cou::t l-n

his Chamber f or at- Ieast one Yq"":

(since his enrollment as Advocate under

Rule 62 (L) ; and

(ii ) Persons holding degree in law who

have

office

period

held judicial office

judicial officers shall

10 years. Such

not be required

test as per sub-to appear for written

rule (2) of this rule but theY shal}

of a CiviI Judge) for a

(i.e.

t otal

of at least

ATTBSTED

Assistant Registrar
Aoocllate Division

Snpreinc Court of Banglade$



Provided that such Advocates (former judicial

officer) shall not be eligible for appearing and/or

accepting any brief or maintaining any practice

before any subordinate court. They will be permitted

to practice only before the ffigh Court Division of

Lhe Supreme Court of Bangladesh.rr

.r.hoqo nrovisions revea] that the Bar Council isrrauuu y!v v

an independent. Body constit.uted by 1aw. The obj ect

and purpose of formation of this organisation is to

decide the procedure of the enrolment of advocates

for practicing both in the district courts and the

have to appear before

interview.

Division; to

the Board for an

certi ficate

obtained by

Hig.h Court

enrolment;

person to be

advocate;

frame Rules

conduct and

r- s sue

degreerecognlse

eligible

of

to

to become an advocaLe; to

prescribe guideline to appear for admission as an

to regulate t.raining of advocates,' to

standard of professionalregarding the

etiquette
A/--

be observed by the
ATIESTED

Assistant Regiskar \
Appellate Division

Supreme Couylprdad/esh'

to
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take disciPlinarY action against
advocates;

advocates professional

cert i f icat'e

L^

for

suspend/rescind the issued t.o advocates;

to monitor 'the

observed bY the

inspect for that

tegal education to be

for the comPosition

voter }ist etc'

of the Bar Counci] by preParing

Bar Council is emPowered to relax t'he mandatorY

provision of an ad'vocate for practicing two years 1"

thedistrictCourtsforhiseligibilitytopractice

the High Court Division under certain

standard of

Universities

purpose and

misconduct; to

j-n Bangladesh and i-o

to conduct the election

(i)

a

circumstances as mentioned in clauses and (ii)

of rule 65A Clause

held a

/ii) relates to j udic--al

officer who has ludicial office for a Period

of at least ten

not required to

been debarred

practice in the

years and- has a law degree he i-s

he has:itten test butappear for wl

f rom aPPearl-ng or maintaining any

subordinate courts ' Thj-s prohibition

has been added bY an amendment

Ar,PIE,D

{ry9*_1",.g.1"1*'

to the rule . <-r:
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This rule saYS that a judicial officer holding

a degree of law and has held judicial office for a

period

appear

d.L T ^ ^ ^tIUC1D L years is not required t<>

for written test for being enrolled as

practicing advocate bef ore t"he Bar Council. Such

person

Court-

Ii st.

shall be eligible to practice in the High

appeared

case of

with a senior advocate as is required in

of

Division he is afso not required ^to' submit

cases civil or criminal in which he has

enrollment of ot.her cateqories of persons '

1_0

^F

He is also not required to face MCQ and written

examination of the Bar Council for enrollment aS an

advocate. He is also not required to complete tlre

course as may be determined by the'Bar council to

qualify MCQ examination - AII types

t.ests, examinat.ions are not applicable

of rigorous

to him. He

can directly enrol as an advocate for practicing in

t,he High court Division. This privilege is given on

consideration of his vast experience in the field of

Iaw in judicial office This'is a sPecial Privilege r-



given in recognition t-o his exPerience, judicial

ir;x'
ul

ii

training, acumen etc, a privilege which is a dream

now-a-days for an' advocate enrolLed to practice in

the district courts As per Prevailing RuIes, after

Lwo year practice in district Courts' an advocate is

and oral testsrequired to qualifY in the written

which include:

(a) dra'fting of memorandum of appeal

(b) drafting

(c) drafting

of a habeas corpus Petition

of a Petition for quashment ot, ?

proceedings

(d) draftingt of a civil revision Peti-tion' and

(e) drafting of a writ Petition

Now the question is whether this prohibit.ion is

violative to articles 31 and 40 of the constitution

In this connection the High Court

restriction

Division is of the

is unreasonable,view that this

arbitrarY and void under art.icles 31 and 40 '

inasmuch dsr

profes sion

it infringes the freedom of occuPation,

AITESTED

In elaborating its oPinion

Assistant

or husiness
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it has observed, *AlI Advocates, whether theY are

class bY

there cannot any discrimination amongst

any 'intelligibte

ex- j udici-aI of f icers or

themselves Since they are a class by themselves'

not, form

the absence of

'permissible

application of the same

at. boils down to this;

further held that 'these conditions (rules providing

a person to be admitted as an advocate) are to be

fulfitled Prior to enrolment of person as an

themselves in

differentia'

question of

are driving

Advocate; but after his enrolment as

criteria" It has

an Advocate, ho

arises. What we

those conditions

he belongs

whether he

are pre-enrolment and not post-enrolment condit'ions '

After enrolment of a person as Advocate'

to the community of Advocatesr no matter

has worked for some time as a Jud.iciaI Of f icer ''

In thi-s

pointed out

connection the High Court Division has

paradigm that the constitutional

the High Court

the High Court

embargo has been put to Practice an

Division bY confirmed
E.ATTESTED

Assistant Registrar \
Appellate l)ivi

F-----^ -^.,* ,.1 at

Judge of
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Division, but

constitutional

t.he Judicial Officers did not hold any

office, and therefore, in the absence

of any restriction in the terms and condit'ions of

service of j udicr'al officer

imposed

at the time of

appointment. it. cannot be by waY of inserlion

the Proviso to rule 65A(ii) of the Rules,

inasmuch as,

Judges of the

\the ex-JudiciaI Of f icers and th'e ex-

High Court Division cannot be P3-aced

on the same Plane ''

'It is a truism that the Iife exPectancY of !h'

countrY l"=

advancement

increased exponentially d'ue to singular

of medical sci-ence '
' ^ ct icersJudrcrar u!r'

usuaIlY 'remain
retiring at the age of Sf (59)

mentally and' physically 'fit fox work Prior to

the insertion of the impugned Proviso, the former

Judicial Officers used to practice in the District

of their respective home districts" the High

Division observed" .when the retired

Judicial Officers are in a Position to heIP the

of
Subordinate Courts abIY bY

Courts

Court

ATTESIED
a-

Assistant Registrar

their vast wealth
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experience in coml-ng to right decisions. Tn such a

situation, we fee1 constrained to hold that the Bar

Council

55a(ii)

inderted the impugned Provi'so in rule

unseasonable, irrationalty and iltogically'

the RuIes of Lg't2 arbitrarilY'

\This restrictive

has no relation

condition, to .our way

t-o or nexus with the

of thinking,

fitness or

suitabilitY or the

to enter the legal

former Judicial Officers seeking

profession From this Point of

view, that conditron is ex-f acie void ' 'Rather they

should have been welcome to pr:actice bef ore the

subordinate courts Cue to their Previous experience

Judges thereof,' the High Court Division

observed

The above observations and findings are not

only self-contradictorY b,ut also devoid of rneri

Two express:-ons 'arbitrariness' and'reasonableness'

by the High Court Division whilehave been used

co'nsidering the contained in theequality clause'

arbitrarY action
E-"

constitut.ion. An
ATTESTED--

Assistant Regi+t
Aooellate Divisibfi

Supreme Court ofAan-ElaCestt

is discriminatorY,



and viol-ative of t.he equarity clause and in deciding

the same the question arises as regards the standard

of testing the reasonableness of

connection the Supreme Court of

an action. In this

India in Shrilekha

U.P., AfR 1991 S.C. 537 .observed, .The question,

whet.her an impugned act is arbitrary of not,

ultimately to be answered on t.he f acts and in

circumstances of a given case

.l-s

the

to see whether there

An obviously test to

is any discernibleapply is

principle

does it satisfy the test of 'reasonableness.,

There is no doubt that an arbitrary action t.hat

is irrational and not based upon sound reason or as

one that is unreasonable. An arbitrary action can be

the plea and it can be

emerging from the impugned act and if so,

by the person raising

bV showing that the impugned action r_s

no

proved

done

uninformed

discernible

contrary to

power or is

by reason, inasmuch ds, there is

principle on which it is based or it is

the prescribed

unreasonable

mode of exerci-se of the

ATTESTED
h2'

Assistant Registrar
Appellate Division

(ibld) . H.M. Secrvai, the
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author of the 'Constitutionai Law of India' Eourth

Ed.

out

at Page 437 criticised the

that 1No doubt arbitrarY

equality; but it is simPlY

violates equalitY must be

without there being arbitrary ''

India in

AIR 1989 S

princiPle Pointing

actions ordinarilY

not true that

arbitrarY" The

as violating

The SuPreme

large number of d'ecid'ed cases / bef ore and af ter

RayaPPa,

executive

equalitY

make obvious that. many laws and

actions have been struck down

violate

whatever

it

Court of

Trustee,

of decisions has arrlveo at the conclusion that 'It

Dwarakadas Marfatia V' Board of

.C. L642 after considering a host

for the Party challenging its validitY t'o show

that the action is unreasonablene s s , arbitrarY or

contrarY Lo the Professed norms or not informed bY

is a heavY one ''the pubtic inLerest, and the burden

The question of arbitrariness in restricting

the ex-Judicial Officers to practice

courts does not arise rather bY

the Bar Council has

R-

in the di-st'rict'

imposing such

jperformed a ts
{.--ITTB$TED 

tt"triction

Assistant Regisftar
Appeilate

preme Court 
7{
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onerous resPonsibitrtY reposed in it with a view to

maintaining

honou-rable

protection

the canons of ethics befitting for an

profession " Article guarantees t.he31

of }aw that no action det'rimental +L̂U

1ife, libert-y, body and" reputation or property sha1l

be taken of any citizen excePt in accordance with

law" The concePt i,s akin to the due Process clause

contained in the Fifth and Fourteenth amendment of

the American consti-tution But the SuPreme Court of

IndiainaCatenaofdecisionsheldthatthelndia

constitutionhasnotinco-rporated.theAmerican.due

and it is debatable whether theprocess' concePt

concept of

in.rolveC

Iaw will be to article 31 if

or arbit.rarY. In other

'due process' of non-arbitrariness can be

IN the equatit.Y clause of article L4

correspond.ing to article 31 of our constitution ' The

essence of the concept is fairness and avoidance of

arbitrariness " From the substantive point of view a

ir ]C

violative

unreasonabledemonstrablY

ways mayit

^TTffP
Assistant Registrar

Anoellate Division

be said that rule creating serious
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hardshiP

Iacking

shall be declared void on the ground of,

in reasonableness ' To say more clearly' a

a1

law shall pass the test of artrcre Jr if there ls

rational relationship be.tween the provision of the

law and the legitimate governmental objective sought

to be achieved' In ascertaining such arbitrariness

or reasonableness' a bounden duty is cast upon the

proced'"lre witt have to

eoualitY does' not mean

court

The PrimarY dutY cast
, I - !^ cAO

upon the court rb

the existing economic and. social conditions and t'l:

,-t !1.-

a.rrohl walues of the soc].et-y wr Lrr
UU!!v""

reference LU

of law andt^i rh^<q

which reasonablene s s or ! df, ! areu "

be judged' The PrinciPle of

that every law must have

classes of

Therefore,

universal apptication to all persons who are not by

nature, attainment or circumstances in the same

position. There are varYing needs of different

persons often require separate treatment '

it cannot be said to be correcL to assulfte

l-aws have to be made uniformly applicable
'=-

wATTsTF')P"'*- 
arl

AD/'
Affin::"B",gf.Ifi

s',nt[lie4*tYnluY +



to aIl people Equality does not mean that the

legislature

discretion or

is not competenL to exercise its

makes classification. This principle

does not 
.take 

away State power of

persons fo,r Iegitimate purposes.

within the scope of

certain categories

clas s i fying

There are

has

legislation and merely because

which would stand on the same

authorities on this point that the Iegislature

power to determine what categories it would embrace

footing as

Iegis lation

legl sfation

those

are left

which are covered by

out would not render

the

the

mannerwhich has. been enacted Ln any

dj-scriminatory and violatlve to article 31

A classification be valid must ratibnallyto

forfurther the purpose which the Iaw was enacted

(Massachusetts Board of Retirement V. Murgiia, (1916)

421 us 307. To pass the test of constitutionality,

the classification made the legislation mustl-n

(a)satisfy two conditions the classification must

be logically correct, i.e
ATTESTED

must be founded upon some
c__

Assistant Regisrar
Appellate Division

Supmme CouA o_l.BanElade$
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iil,
Ll'.
j,;::

l 
i;,1:.

inteIIi,JibIe differentia which

persons or things grouped together

distinguish the

from others Ieft

out of the group/ and

a rational relalion or

(b) the differentia must have

nexus to the ob;ect sought to

be achieved by the statute in question. (S-A- Sab'ur

V. Returning officer, 41 DLR (AD) 30 and

Dalmia V. Justj-ce Tendulker, AIR 1958 S.C

Ram Krishna

. 538) .

The Hiqh Court Division itself noticed that the

expression 'equa1 protection of law' is used to mean

that aIl persons or things are not equal in a L

cases and that persons similarly situated should b

treated alike. Equa1 protection is the guarantee

I

1I be dealt with in a similarthat s-imilar people wi

way and that people of different circumstances wil-l

not be treated as if they were the same. B'ut then,

some Indian cases vis-d-vis rulerelying upon the

65A (ii ) it held that 'aI.I Advocates , whel-her they

are ex-judicial officers or not, form class by

I

e

themselves.'

seI f-evident

This is wrong assumption whj-ch iS

ATIB3TED

Assistant Regishar
_ Rppellate Division
supreme Court4lpagtades

The authority has relaxed certain
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precondit ions tn ,crespect or aarl-: i n DerSonS to

practice directlY in the High Courl- Division whr lIe

rt has attached

categorre s

preconditions

included. The

person who held

condit ions

persons,

retired

Bar Council

a judicial

respect of cerral-n

relaxing the

IN

and

judicial offrcer

has differentiated

office f,or a Period

}S

of

IFn VCATS LU eligible f or enro] ment as an

advocate in Lhe High Court Division The relaxation

of condiLrons makes him a different class and after

be

adwocate

Therefore,

class of

office.

Yes he

his enrolment, he cannot be equated

who has not held

with anot.her

."
a ludl:lLar

absolutelY confused

obser:.rat:-on rl-,rt :f r er enf olment of person as

ir

belong to

AS

the communitY of

the communitY,

advocate.

but his

advocate he belongs to

wi 1I

i-
L5 dstatus bit higher than the other cateqory of

advocate s

Though the High Court Division noticed that the

constitution it'self makes a classification' that

AjTT,EST'ED
Y_-.--

Aesistant Registrar
Appellate Division

Supreme CouP!.Banglade$

TS
l'--



to s3}/r classification may be made on different

basis according to oblects' occuPatron or the like

but on the other

advocates form

breath, it has observed that aII

class bY themselves

:cII

A

not
classification may j ustified -LLbe

I _- ^Lsome J u5 L

of the

palpably arbitrary - if it is real and substantial'

and there ls and reasonable relation to

legislation there is
the obj ect

reasonable classification that may be treat€d as a

class bY itself it will not hit the equalitY

clause It tarleo to notice that ex-;udicial

officers having ten years in judiciat offj-ce and a

fresh law graduate do not form class bY

themselves. There AS intelligible differentia or

permissible criterra in t.he above categories ' And

theref ore, t.he High Court Division has fai'1ed

If

to

follow the ratio in Sheik Abdus Sabur V Returnrnq

India, AIR
officer, 4L p1p(AD) 30' Maneka Gandhi V

1978 SC 5g'7 , Romana ShetlY v Tnternational AirPort

AIR Lglg SC L628, AjY Hashia V' Khalid

6-
AuthoritY

ATTESTED
bJ/-'

Assistant Registrar \
Appellate Dilisioq

Supreme Cq



Mu1ib, AIR 1981 sc 4B'l , D. s Nakara V India, AIR

1983 SC 130; A'L Kalra V. P and E CorPoration of

India. AIR 1984

his

LawfuI Professaon

whether rule 65A ( l-1)

sc 1361

pointThe second

inconsistent with arti cle 40 of t-he constitution

Art icl-e 4 0 guarantee s freedom of occuPation or

any
profession or trade or business subject t-o

restriction imposed by law. Every citizen p'ossesslng

qualification may L)e prescribed by law rn

relatton LU profes sion, occuPation, trade ,or

business shall have the right to enter upon any

to conduct any

LS

or .occupation and

business. To claim right under
tawful trade

this 'clause

that, AS

the claimant must show that rule 554(ii)

violates his right to practice the professlon as

advocate - A Person can comPtain of the vioLation of

the fundament-al rights if it can be established that

the right. claimed legal right and secondlY

fundamental right ' the claimantIfir
any

<'-zcannot satisfY
ATTESTED
V>--.'

Ass'istant Registrar
Appellate Division

Supreme cou4pPanglade$

that crtteria he will not get
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ofreIleI orr discrimination ' Now the

guestion Bar Council hras denl-eo LIre

claim of the writ Petitioners to Practice

the ground

is whether the

advocates. The answer is in emphatic no

.Fha

advocates

Bar Council allowed Lhem to Practice

right is denied to the categories of

applicants. The

the Bar Council

and interest of

observation that it is the dutY of

'to safeguard the rights, Privileges

the right.

subordinate

in the High Court

AS

AS

directlY whichDivision

other

advocates on ire rnll' is totallY

devoid of substance ' Bar Council has not curtailed

of the resPondents to

their

practl-ce in . the

courts affectrng pri-vilege - TheY

have not acquired anY Privilege or right to Practice

in the subordinate courts after retirements from

rhoi r servlce What the Bar Council restricts is

a former judicial officer shall not be eligible

practice before any courts on the

assumPtion that in the courts the-i r

- ----colleagues ' direct i uniors are admj-nistering i usti ce

ArrESTnryn --/w.-
Assistant Registrar

Appellate Divis(rn

that

to subordinate

subordinate

Supreme CgY9otg
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^',rafl
and r- f theY are dr lvvv u' TO practice in any

subordinate courts that would be unethical'

and unprestigious ' The officer who

t-hem would be put to an embarrassing

justice imPartiallY

undignified

worked with

position

should be

to adjudicate

borne in mind

IL

that the main task of

Iawyer is not onlY a profession
^l ^^I)Ut d.l-)u a PUDITU

D-- Council has been reposed
utilitY service ' 'f ne DdL \

reSPonSaI)aII LY to ensure \the
--; rr.1 i-ho OnefOUS
WI LII

conditions subject to which a Person maY be admitted

as an advocate' the standard of professional conduct

and etiquette' With that end in view'

Cour,ciI Canons

it. has

of
promulgated

Profes s ional

it is clearlY Provided as

)WHEREAS the rule of Iaw

civilized societY and a

r i " ^tice;the ld'ear -J 
u>

AND WHEREAS SUCh A soci-etY

Bangladesh

Cond.uct and Etiquette' In the Preamble

is an essential feature of

nre-cofldition f or real Lzlrtq

Bar

i

affords to all citizens

and therebY secures to,=--
the equal Protection of Iaw

ATTESTED
q --'t'

xffirrRegistrar
APPellate Division.

Supreme Oou rt&lPingladesn



them the enloYment of

honour;

their lives, ProPertY and

AND WHEREAS

protection of

an indisPensable condition

the rights of citizens

of

AS

exi stence in societY of a communitY

men learned in the law and

integritY, imbued with the

and dedicated to t'he task

law and defending at all

such

the

respected

of Advocates,

as models of

spirit of Pub1ic service

of uPhof d.ing the rule of

times, witirout f ear or

are exPected

creation and

favour, the

AND WHEREAS

right.s of citizens;

by their efforts Advocates

to contribute significantly towards the

maintenance of conditions in which government

established bY Iaw can function fruitfully so as to

ensure the realization of political, economic and

social justice bY aII citizens;

AND WHEREAS in order

high duties Advocates

of correct conduct in

ATTESTED 8-/
+J--','

e ffectivelY to discharge threse

must conform to certarn norms

their relations with members(=-

Assistant Registrar
Appellate Division
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-r^o c'ourts and the

of the prof ession' their clients ' Llrv

the Publ:-c generally;
mernbers of

Counc jLl

the Bangladesh 
bdL

n^rN WHEREAS
2-1!\ u

formulated such norms of

of Canons of

correct conduct rnLU

: L- OC

of the c!ur-'ifiS and

theY resPect the

has

a set

rule

lized

equal

. r1^a
an Lrtv

-r-ask o !

rt can be

models oL

.ara.arvice
of PuD-ur-

of law,

SOCIe LY

This ' Preamble civi
rlssential feature of a

I S o-rr

'{6 ent,it}ed to

and atl citizens aLv

Profe s s ional

- , _ - tl

Conduct- and Etiquette/

. !1^a

sPeaks for itself that L-rLU

- rFl'\a }awyers are a class

of law ' rr!!

-^^ with the
^16 entlusue*

wlto d! e

^rot-ecting 
the r:'ghts

v--

achieved onlY if

-E

uphotd':'ng thre rule L)r

drgnitY the rights of

nrotect:.onr-

societY

The

suf f icl-ent

of law

norms of

resPonsibilitY

mainta:-n

in

the

be seiured'

contrr-bute

of the rule

:.ntegrrtY' imbubed with the sPirit

+t"ai r honourable
--.i render Lrrv+.-
d! ru

law and Lf theY

the citlzens wil'}

'o soective^{}- ,^F^q 4!v
advoca"""

to

' -'--de 'thre maintenance
part towartr"

must maintain

j udiciarY
r1'\o advocates

and theref ore ' 
\-rtv

correct conducL ' An indePendent

ATTESTED

**TK.W-
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"*r"'^1 rl i no the rule of law in a

i o 1-hF kev to uPholding
!J

society. The independence may take a variety of

i systems' of
forms across different jurisdictions anc

Iaw' Once citizens lose ccnfidence in the fairness

nf r ecrar system, they may turn to other means to

=cqo,t therr basic r:-ghts and this inevitably

results in violence and' loss of human life '

Former Chief Justice of India Y'K' Sabharwal'

in an article 'Role of t.he Bar In a DemocracY'

siaLed 'cases of breach of professional conduct btz

annot be brushed aside as s1-ray cases
the lawYers c

of aberration ' Cumulatively' they have the effect of

undermining the legal profession and eroding

confidence of t}.-]e PubIic 3-; Iarge in the judicial

administration and' therefore' a Phrenomenon

cannot be

misconduct

brooked If arlowed to snowball'

anarchy, a state of affairs that could threaten

continuity of rule of law ' In the large ' interest of

that

by the legal communitY can Iead us Lo

the

cunt of which' and to'--

AITESTED-h" 
docLri ne of Sustice on acc'

'h-'1 " I -
mr%taot n&gigae'--u - V\*=7

,,r:r.":'ffiil;ui'u"* - ,



whrch, we exist ' 
/ In thrs connection I add that the

Iawyers must bear in mind that they are not mere

legal craftsmen functioning to

interest of their clrent-s ' Their

rePresent the

resPonsibilitY is

of t.he

t-owards Iarger social economic development

-^'1 +-ra comes ahead of Private
society whLere peoples welrare comes ahead

inLerests '

article Sabharwal; CJ. stated as

In another

under:

..The noble Profession of Iaw as founded, on

. _- ^t

araat traditions ' It l-s lruL
v!us

part of

the

scheme of a welfare
AS

where

interests '

answerable

SOCte LY

obligation

Members

to the

and have

towards

moral and

that section

State

takes

social

of th(

a business

larger public good

- r 'r narrow Peisonal
precedence over ar!

of IegaI Profession

-^-i a1 conscience of

SocietY which unable to Protect

, r,.l-\a Code of Conduct
: ^+^r€lawlur r1luv+:sts ' The Cc

ATTESTED
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the fruits of

justice reach

In this connection D' P ' Wadhwa'

,CeveIoPed bY the Bar Council reminds each

member of tegat Profession of his social

resBonsibilities . LawYers are dutY-bound to

contribute in a large

classless egalitarian

measure in building a

social order so t'hat

the goal of socio-economac

of the Poor andthe Poorest

in this direction theY are exPected to be

driven bY compassron and humanitarian

approach so that theY

the State PolicY'"

can collaborate witn

Ram Murti and others; AIR 1998 SC 283,

"A lawyer owes a dutY

to his client but also

r -l^ D n
Ll . 11! L . u t

to be fair not onlY

to the court as well

Gupta V.

observed:

as to the oppos.ite party in the conduct of

the case Adminr st- rat ion o f j usti ce i s

stream which has to be kePt Pure and clean

It has
ATTESTED

Assistant Registrar
Appellate Division
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fll 

Ban€Jades[

Lo be kept unpolluted



Administration of jusLice is not something

. It concernswhich concerns the Bench onlY

the Bar as well the Bar is the principal

ground for recruiting judges. Nobody. should

be able to raise a finger about

Lawyer. ActuaIly

complementary to

the conduct

and Iawyers

other The

of

are

j udges

each

pri-mary duty of the lawYer is to inform the

court as to the law and facts of the case

and to aid

arriving at

and strong

the court

the correct

to do justice , bY

conclusions. Good

advocacy by the counsel is

necessary for the good administration of

justice. ConsequentIY, the counsel must

have freedom

properly and

to present his case fullY and

should not be interruPted bY

the judges unless the interruPtion is

necessary. "

of Bar Council has been lucidlY'l',ne ro_i e

explained in
A]TTESTED

%----'
AssiKtant Registrar

ApPellate Division
Supreme CouplEanBladesll

Dabholkar, AIR 1915 SC
r''zBar Council V.
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?-og2. 1L observed thaL 'The Bal counc:-t duLr as the

_cprotector or the Puri-tY and dignitY of the

profession' Third' the function of the Bar Council

in entertainlng a complaint against advocates

when the Bar Councr-r Irdi) reasonable belief that

tirere is a prima-facie case of misconduct that a

disciPlinarY committee IS entrust-ed with the

enquirY-' In this connectron V.R Krishna LYer

added a few words as under:

rtA -!glance dL the Eunctions of

Council,

rainbow

and it wilt be aPParent

the B,,t

that a

duties, including

is cast on these

hooe that the

,-r I t cor\/F SOCietYw-1-Il

Bar

of pubtic urilitY

Iegal aid

bodies

members

to the POor/

the national

of thrs monoPolY

1n

and keeP to canons of ethics befitting an

honourable order' rf pathological cases cf

member misbehavior occur/ Lhe rePutaLion

suffer a mayhem

and credibilitY of the

and whro, but the Bar

ATTESTED
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Supreme Cou2plB.rinBladesh

LSCouncrl, more



concerned with and sensitive t-o this

potential disrePute the

bring about? The official

i. e. the AttorneY General

General too are distressed

'stooPs to conquer' bY

touting and

few black sheeP

heads of the Bar

and the Advocates

lawlzer

resort L'-)

nrhor corrupt

Lf

soliciting,

Practice s '"

In ChaPter II of of Professional

heading 'Conduct
Conduct and Etiquette'

with regard to clients' in ParagraPh L2 it is

specifical,lY spelt out that'but it is steadfastlY

to be borne in mind that the great trust of the

Advocate is to be discharged within and not without

the bounds of the law' The office of an Advocate

does not permit, much less does it demand of him for

any client, the violation of any law or any manner

of fraud or chicanery' In doing his professional

t.he 'Canons

under the

duty to his client he must obey the vorce

conscience and not t'hat of his client ' '

ATTESTED
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In ChaPter



rlr under the treading .Duty To The court' cl ause 1

provided 'It is the duty of an Advocate to maintain

towards the courts a respecLful attitude, not for

the sake of the temporary incumbent of the iudicial

office, but for the maintenance of its supreme

importance. Judge not being wholly free to defend

themselves are peculiarly entitled to receive the

supPort

clam.our

ground

of the bar against un j ust criticism o rrd

for comPlaint against' a judicial officer, i_t

is the right and dutV of an Ad"vocate to ventilate

and seek redress thereof }egallY and

persons affected''cornplainant

that 'Marked attention and unusual

to a Judge or
hospitalitY on the Part of an Advocate

j udi cial officer not called for bY the Personal

ect both the Judge ai'd

At the same time whenever there is proper

such grievances

to Protect the

Clause said

and

relations of

the Advocate

the parties, subi

to misconstructions of

should be avoided An Advocate

motive and

should not

communicate or argue

AfTESTED

Assistant Registrar
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the merits of a Pending cause and he deserves rebuke

and d-enunciation for any device or attempt to gaan

from a Judge sPecial considerat:-on or favour A

sel f-resPecting indePendence an t.he discharge
^tUI

dutY without denial U! diminut:-on of

profes s ional

courtesY and respect due to the 'Judge's 
station rs

the only proper foundation for cordial personal and

official relations between the bench and the Bar ''

ethics and conduct of
These Professional

all

by ,a
advocate cannot be ad'hered to and/or maintained

former judiciaf officer after being enrolled as an

allowed to aPPear b.ef ore
ho

- -L ^n 'rr r:h Judge turned
- cc] 

\ ' c^Y^

iudicral or rrcers belore whom such J

the Pubtic PercePti-on towards

advocate if

subordinate officer who

advocate would appear'

him would erode' and

beenDivrSlon IrdD '

Court Division after

ATTESTEDY
Assistant Registrar

Appetlatc ,ni''ision
Suprcme C(,uir 
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rru!$adesh

ml- ^
has worked under n:.m' rrru

even if such advocate attemPts

to gain any special consideration' the Judges wo'rld

hesitate to rebuke hin,' The Judges of the High Cc'urt

restricted to Practice in the High

retirement on consideration of



these

stands

office

aspects. Similarly a retired judicial officer

on the same focting no matter he held an

of the Republic or not. The question is

whetn'er if a Judge of the High Court Division after

before a Judge, who worked in theretirement appears

same Bench under him as a pusine Judge or a Judge of

the same batch, the peoples perception Lowards him

might not be respectful even if he makes any

ord.er/)udgtment in favour of the Judge turned lawyer

in accordance with law Similar princiPle will be

applicable in case of ex-judicial officers

The High Court Divi sion made distinct ion

observing that after enrollment of person as an

advocaLe he belongs to the community of advocates,

no matter whether he

judicial officer. This

has worked for sometrme as

premj-se, inasmuch ds,

categories of Persons

same communitY, there remains d"oubt as to whether

is absolutely based on

even after enrollment

although they belong

of

wrong

two

t-he

ex-
/=-

J-^

A[TEST$,! tirere was any possibilitv
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judicial officer to influence a judicial officer who

worked under him. Normally, it was not possible on

Lhe part of an advocate who had been enrolled

directly after obtaining law degree, because he had

no acquaintance with any ;udicial officer of the

court. In the alternative, it may be said that all

the lower judiciary mayjudicial officers working in

be taken as a class by themselves and they cannot be

equated with the advocates Therefore, RuIe 55A(ii)

does not viol-ate articl-e 40 of

expressed

the constitution.

The opinions Maneka Gandhr

Ramana Shetlyfndia, AfR L91B SC 591 and

V

V

LN

Int errrational

relied upon

Airport Authority, AfR L919 SC 7628,

by the High Court Division have

t.his. case. In the latter case, it

no

wasapplication in

observed that

rationality

'the principle of reasonableness and

which is Iega11y well

pn-ilosophically an essential element of equality or

non-arbitrariness is projected by Article l4 and it

must characterLze
ATTESTED
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every State action, whether i-L be



ir

under authoritY of law

power without making

or in exercise of executi-ze

of Iaw. The State cannot'

therefore,

relationshiP,

act arbitrarilY an enterrng l-nto

contractual or otherwise with a third

party, but its action must conform to some standard

or norm which is rational and non-discrj-minatorY ' '

the Bar Council cannot beThe amendment made bY

said to be unreasonable or irrational, inasmuch dsr

has cIearIY distinguished the categorres of

advocates to be entitled to Practice in the lower

courts and in the High Court Division' In D.S

NakaraV.India,AIRl-983SC130/thecourt'approved

Lhe views taken in AIR L9B2 SC 819 observing that

'whrere aIl relevant considerations are the same'

persons hotding identical posts may not be treated

pay merelYdifferentlY in the matter of their

because they belong to different purposes

that if pensioners form a class' their computation

cannot be by different formula

ATTESTEY
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solely on the ground that some retired

and some retired later '' 't-alr LO

present purpose that legislative act Lon

48

understand why

upon this case

the High Court Division has relied

InA.L.KalraV'PandECorporationoflndia'

AIR L9B4 SC L36L, it was observed. that 'conceding

treat:nent

earl ier

for the

follows

policy

legi s lat ive policy and the

l-s not judiciallY reviewable,

giving concrete shaPe

the form of a sLatute,

to the legislative PolicY 'in

if the law violates any of

the fundamental rights including Article L4 ' the

same

13',

is void. to the extent as provided in Article

proposition fits in this case is not clear to us

legi slative

but while

We do nQt dispute the proposition but how this

considered

same extent

The other cases by the High Cctrrt

Division are to the not relevanL for the

disposal of the issue invofved in the matter

The other Point that judicial offrcer

retiring at the age of
ATTESTED<) //'/0'
Assistant Registrar
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mentally and physically fit' for work' Ei-nancial

stringency compels him to post-superannuation legal

practice or other work Former Judicial Officers

hailing from various districts of Bangladesh are

virtuatlY handicaPPed practice onIY before the

High Court

residential

insertion

Division because of acute tack of

^rC:Judicial Oftrcers used to P.ract:-ce in the district

courts of their resPective home district and verY

few of them Practiced in the High Court Division' As

regards the age limit of superannuation' it is now

residentialr trO
i ncreaseo dL Jr The scarcitY of

not a legal ground to

in the d-istrict courts

t^

accommodations and that prior to the

of the impugned provision' the former

accommodation

aIIow them

Dhaka is

pract.ice

an

t.o

because they are getting pensionery benefits

A retired judicial officer will be able to earn

a handsome amount if he Practices

does not arrange

in the High Court

accommodation at
Division If he

AfTESTEDDhaka accordin'^ to his financial incapacity' he can



s0

engage
1cfilmser l- in chamber Practice or he may adoPt

nlhr:r meanS

college s

districts

of emPloYment

and Private

Levels - There

of teaching student

unive rs it ie s seL-

of law

dLup

are lot of avenueS OPen r'u

him now-a-daYs

- " -iicial
True, PreviouslY Lne J u( officers were

courts Prior to

be a basis to
t.he amendment, but that should not

allowing them to Practice in the district courts

Law is not

changed or

condition

static and it changes when it needs to ,be

allowed to practice in the district

amended due to change

or circumstances ' Bar

that i-f a judicial officer after

of socio-economl-c

council has been

perf orming I udici.al
.-1--'

g]'ven with the Power to oversee the standard of

professronal conduct and etiquette by the advocates

and for that matter it : has promulgated Rules ' The

pre-condition for framing the Rules is that the

advocates must contribute significantly towards the

maintenance of Law ancl must ma:intain norms of

^'rct. The Bar Council having realized
COffeCt UU'lrLlL

ITBT}

Suprerne C'.,'pp!,.r llidtsS
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functions for period at Least for ten years 1S

allowed to practice in the lower courLs' the sPirit

vice and the task of upholding rule of

law may be hampered for the reasons stated above and

accordinglY it restricted them to Practice rn f-,)a

It

the

Iower courts bY way of amendment

interfered with the Powers of the Bar

acts as Protector of !h" ParitY and

to the RuIes

has Performed its resPonsibilitY considerrng

socio-economaL conditions of the country and we find

nO rdur L
L1^ ^in maKrnq Lrre classification of the

advocates, who ;vill be eligible Lo Practice in the

lower courts

to practice

and those who wilt be directlY eligible

in the High Court Division

The High Court Divi s ion has illegallY

Iegal Profession' What's

Division ignored one vital

more, the

aspect that

Council whi.ch

dignitY of the

High Court

a citizen

if

can

is
challenge the vires IdW his right.

infringed bY the }aw. A retired judicial officer

cannot claim a right to practice in the lower court

of

ATTESTED
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He has right his terms and conditions of

service are j-nfringed, but to practice in district

tq

if

courts after retirement is not right. It

privilege afforded to him by the Bar council and no

judicial review is available at the i-nstance of

j udicial officer for safeguarding his future

avocation after getting pensionary benefits

Twelve out of thirteen writ petitions have been

filed on behalf of Darut Ihsan universitY' and its

seeking different reliefsTrust by different Persons

as under:

(a) Writ Petition No-10242 of 2006 was filed

challenging the appointment of Professor Monirul Huq

as the vice chancellor of Darul Ihsan university

(b ) Writ Petr_tron

act.ion

No.31B 9 of 2008 was filed

of clos ing outer campus r:fchallenging an

Darul rhsan UniversitY

(C) Writ Petition No.544B of 2010 was filed

seekinq similar relief
ATTESl'ED

k--
Assistant Registrar

Appellate Division
Supreme Courtet Bangladesh

as in the earlier one/7_



(d) Writ Petition No '

challenging the amendment

Inlrit Petition

respectivelY

of Darul Ihsan

of ZOLO was filed

the Memorandum, the

Ihsan Trust aPProved

Companies and Eirms

9406

of

Rules and Regulations of Darul

by the Register, Joint Stock

underthesocietiesRegistrationAcL'1860

No.1443 of 2OLL was filed(e)

sebking direction upon the UniversitY Grant

Commission to gl-ve recognition to Darul Ihsan

UniversitY as vali-d and lawful one

(f) Writ Petition No ' 1500 nf 2 01 1 was filed

the names Dr. Abulchallenging the incorporation of

Hossain and

SecretarY

Association

S.M Sabbir Hossain as Chairman and

the Articles ^E(JI

(g) Writ Petition No of 2OL1 was filed

seeking a direction .upon the government to appoint

Professor Akabr Uddin Ahmed as Vice Chancellor

(h) Writ Petition No.Bl-44 of ZALL was filed

seeking direction upon

an

Trust

. B 64'l

to
<a=-

@-'-
Assistant Registrar

ATTESTEtr
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appoint Prolessor DL Rahamat-E-Dhuda as the Vice

Chancellor of the Daru1 lhsan UniversitY

ri)

seeking

Writ Petition No ' 6799 of 20Ll ri I ^lwaS !rre\f,

a direction upon the government to aPPoint

Dr. Saifuttah Islam as the Vice Chancellor of the

UniversatY.

(j ) Writ Petition No ' 951-9 ^€ ?n11 was filed

of the inqurrY

Ebadu1 Huq bY the

(k) Writ Petit'ion No ' 9529 of 20L2 was filed

apProving the

of Daru} Ihsan

(I) Writ Petition No'10005 of 20L3 was filed

upon the government to aPPoint

Darul Ihsan UniversitY; and

(m) Writ Petition No ' 10398 of 2OL3 was filed

chaLlenging the

committee headed

government.

constitution

by justice KazL

challenging an order

Dhanmondi CamPus as

UniversitY'

seekj-ng a direction

an Administrator of

of the government

the main address

seeking a direction upon the government

ATTESTgiID-
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Supreme Cout:t Ba,nBladesh
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by

's to sit for
admitcardsenablingt,hewritpetitioner

the PreliminarY test '

ExcePt onet aII the above
rl I ^lpetit.ions were rrrEu

nameIY Savar grouPr
the four contending groupS

Dhanmondi group, Panchagar group/ Ashulia group and

another was filed bY some students Di fferent

persons claimed to be 'the pioneers of the university

and sought for recogPition of their unit of

universitY as the maan universitY campus and the

to run the
trust. One group claimed the authorrtY

universitY, and the trust' the

universitY and the trust - The

other group disPutes

the claim and vice versa

The High Court Division eIaboraLeIY heard the

Iearned counsel aPPearing in supPort of the

contending Parties claiming the right to oPerate the

High Court Division

Petition No'5248 of
noticed that in support of Writ

2010, none aPPeared and that Writ Petition No'9406

for non-Prosecution '
of 2OL2 has been discharged

:f
f----

ArTlEsTEDSince 
none "yu'"o
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20L0,

SimlIarIy,

No.10005 of

ought

despite

it to have discharged the rule

prayer made rn Writ Petition

rule, the Hiqh

Court Division entered into the merit of the

petition The Hiqh Court Divislon should not have

explored issues which -are not covered by the

terms of the rules. similarly it noticed that twelve

writ petitions were filed by four contending groups

20L2 noi to press the

the

orGrant Commission to rgcognise

seeking directions eit.her to appointing vice

!h"

the

their

chancellor

alternative,

University

of their respective unit or in

challenging actions of

unit as the main campus of the unrversity. It also

noticed that each giroup is claiming the formation of

the university and is entitled to use the goodwill

of Darul lhsan Trust and Darul lhsan university, and

in presence

has rightly

of such cfaims and counter claims, IL

held that the issue as to whether

Professor Syed Ali Naki's

Darul lhsan TrusL on 02.44

action of reqisterinq the

.2006 under the Societies

ATTESTED
b-""
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B.egistration Act is to be seen as the formation of a

2n')

f ul-

Darr,rl Ihsan Trust , or it was a mere step towards

filLment of the statutorY, obligation

stipulated in clause 1 of the Trust Deed No ' 1 4285,

appeared to be a serious disputed question of fact'

which can be adjudicated upon only by exami ning the

relevantpersons,whowereinvolvedintheformatj-on

of Darul Ihsan Trust at that point in time '

It further observed that the claim of Savar

group that Professor

under the Societies

facts cannot be

f urther obse'rved

Naki's registration of the deed

Registration Act upon taking

approval from the majority of the trusties including

t,heconsentofthethenChairmanoftheDarullhsan

Trust, have out rightly been declined by the

Dhanmondi group; that professor Naki and others were

expelled bY Dr - Naimur Rahman and these questions

are complicated questions of fact and these disput'-:d

looked into in the Petitions

that the claim

requi-re to be adjudicated upon

and counter claim

by taking oral

ATTE$JDED

Assistant Registrar

-,rt#":'"',iilffi*



evidence and examining papers and to determine the

of the trustlssue each group has filed documents

and that since the documents fired by Akbar uddin

group have totally been discarded by t.he . Savar

not available to decidegroup, judicial review is

the said issue in these petitions, and therefore,

'all these petltions except the above two (Writ

Petition Nos.10005 of 2ol3 and 10398 of z0L3) being

not malntainable are distinct to be discharged.,

Despite these findings, the High Court Division

has entered into the merit of the matters at renoth"

we a-l-so faifed to notice that how the Hiqh court

Division made the above observations after record-ng

the submission of the learned advocate appearing for

writ Petition No.10005 of 2oL2 int-imating that he

was i.nstructed not to proceed with the rule. only

one rure which requires to be considered is writ

Petition No.10398 of 20L3, in which, some students

are claimi-ng to h'ave obtained LLB honours from the

Darul Ihsan
ATTESTED
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Uniyersity and submitted papers for



being enrolled as advocates, but the Bar Council did

not issue admi-t cards

this petition seven persons claimed that

earlier some

honours degree

students obtaineC four years LLB

from Dhanmondi Campus and enrolled

In

with the Bar

they did not

obtained the

presumed that

Council as advocates and that though

specifically say from which campus thr:y

law degiree, by implication it is

t.hey had obtained 1aw degiree from the

Dhanmondi Campus and that the B.ar Council did not

issue admit cards despite that it is clal-med, the

university .was

Unrversity Grant

dated 19.8.1993.

af f iliat'ed and approved by the

Commission by letter under memo

The High Court Division extensively di-scussed

the provisions of the Private University Ain, L992

and the Ain of 2OLO, and came to the conclusj-on ttrat

neither Dhanmondi group nor the Savar group could

produce papers to satisfy the court that they kept

taka one crore in the

ATTESffiD
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reserved fund o.f the
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unrversity

oi:3 ection

Accordingly held that

there must

AS condition precedent to' obt.ain no

certificate for running university

"when the law clearlYir,

requires that be 2nd account to be

their claim

WAS EVET

maintained by the Prlvate unj-versities; one .LS

reserved fund (cs<fr\5 EqRq) for security purpose and

another account is a general account (rTIq1-{-{ EqRq) to

run their academic activities. none of the groups of

the DT University has been able to Produce any

papers/bank sLatements to substantiate

that the said statutory condition

fulfiIIed.'

Sect i on of the Ain of 1992 requires seven

criteria

obtain

to be fulfilled in order to be eligible to

licence for conducting private

reserved fund of taka one crore. Besides, a private

land anduniver:sity must possess/own five acres of

suf f ici-ent inf rastructure

The other requirement is

ATTESTED

as required bY section 4
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university. One of the criteria is to keeping

that no private universrtY



education

eligible

AS

to get a licence

university unless

for conducting

it obtains

certificate from the government under section 6 On

05.05.1998 there was corresponding amendment to the

Ain providing that in place of taka one crore/ a

pri-vate university must keep reserved fund of talta

five crore

Thislawhasbeenrepea}edin20]-0followedby

a n"* legisl-ation covering

.5{'q-fl<Flft ffi-im qlt{, \o)o/

provisions, under the new

the field under the name

Similar to the earlier

A.in any one cannot oPerate

a private university without a proper licencb

provision

obtaining temPorarY

university subject

licence for oPeratingi a Private

to fulfillment of ten conditions '

This temporary licence period shal] not be extended

beyond seven Years and within this period, a Private

in Dhaka and Chittagonguniversity to be established

must own minimum one acre of land and outside those
(

A

has been provided in sectron b ror

*vrv
Assistant Registrar

Appellate Divisio4

&-



two cosmopolitan cities' the university must acquire

two acres of land'

The High Court Division

the documents filed bY the

that a temporary licence was given to Darul Ihsan

University initially which was ext-ended upto

'1 1) 1 qq4 and thereafter the licence was not
JL.LL

extended by the government ' *AI1 contending groups

petesslY failed to obtain

.afresh temporary permission letter' 1xlTff+ q-1qF-rq1

under section '1 of the Ain' 2OLO or 'Iicence' (q{q)

under section 1-0 of the Ain' 2010' Thus it 'unfolds

the story about the University that it failed to

obtain any temporary permission not only under the

otd Iaw f rom 1- ' l- ' l-995 but also under the new Iaw

which came into being 1-8.7.2010' Lhe High Court

upon consideration of

contending Parties held

Division observed' 'Under the garb of

academic activities in the name of the DaruI Ihasn

University, (unscrupulous persons) are carrying out

the iltegal business of

ATTESTED
LL-"
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There

allowed

63

onIY one Darul Ihsan UniversitY

established lawfulIY upon

fulfillment of its statutory requirements' there

shalt remain a vulnerability for the prospective

students to be cheated and defrauded' and"' thus ' for

the greater interesL of the prospective students of

this country, the Government shall never issue any

.temporary' permission tetter' under the name and

style of the Darul Ihsan Universi-ty in the future''

The High Court Division noticed that' the

government as well as University Grant- Commission

-r .r I a / statutory obligation to moniLor the
tal]-eo r Lb

act.i-vities of dif f erent persons by operating

different campuses of the university' despite the

fact that none of the campuses had any legal licence

but they did not take any proper action. rt then

held that the inaction of the officials 'attributes

to collapse the higher education of the country in

the Private sector'' The ministrY as al so

vice-
ATTESTED tt =Pons 
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o/
time and also allowing the

outer campus observing that it

"++orl t.z reckless stePWaS 'an ULL-**r taken bY t'he

any provl-saon

universit:-es to open any outer campus """" ' If there

is violation in the State level' why the UGC should

not compensate the State" it further observed'

The High Court Division then directed the Bar

Council to Prepare 'list of the private universitj-,es

whose LLB (Hons) certificate maY be recognized for

Advocate-shiP examination

BBC must ask the Private

In order t.o d.o that, t'he

universities to follow the

admission procedures akin to the public universities

in admit.ting the LLB (Hons ) course and set the same

criteria of having particular marks in English and

thc SSC & HSC
Bengali wit.h overall good resulLs in

exams, ds required bY the Public universities. OnlY

or equivalent inthe students who have Passed HSC

the last two

ATTESTED
t1-g----
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chancellor

unave

government,

provided

inasmuch ESr the Ain,

allowing

1992 having not

the Private

years with GPA5 from anY grouP



(science, arts or comrnerce ) I securing 7 ooh marks in

or having a score Of 5+ in IELTS' sha}I be

+^ .nnl \/ for admrssion in the LLB (Hons)
LV gYI'*J

English

eligible

course, subject to PaYment of prescribed fees ''

prepare Iist of the
It not onlY direct'ed to

^-i rzalo universities
F,!rvsv-

it. has also given sonte

guidelines to follow the admission procedures i-n the

LLB honours course prescribing that the students

must obtain good results in SSC and HSC examinations

and also that they must secure 70%o marks in English

and..soontobee}igibteforadmission
It further

held t.hat the criteria f or admission of students

should be similar to those students who are being

admitted in medical and dental collegies ' The Bar

Council should arrange f or admission tests f c'rr

aspirant candidates once a Year '

university shall be permitted to admit

students in a calendar Year It also directed the

Bar Council to monitor the admission process of LLB

No Private

more than 1-00

AITESTED ho,^'o"= course students in private universities anl*
&---'-"

Assistant Regisrrar \
APPellate qtlit'o,1^^-

',*p"i'l,q*9fry"ffi



monitor subsequent

i-mprovements bY maintaining

first Year, 2no Year' third

L academic imProvement

the Regi strY for the

year and final Year LLB

(Hons) students studying in private Uniwersities r.n

order to ensure that no pseudo student- obtain LLB

(Hons) certificate' "''

It also directed Bar Council aO r -L(rd L

advertrsement in the news Papers

media inviting aPPlrcations

admit LLB honours course i n

who

and that- unless the

private universitY

private universities "

commence LLB (Hons)

and electronrc

are asPiring to

cert i ficate

Bar Counc:-l

is offering

"No private UniversitY shall

Course without first obtaining clearance

from the Bar Council

ls satrsfi ed that a

education

teachers

years LLB course excePt

observed that there is

ust have fuif time comPeLent

of those subjects and that no Public or

orivate universitY shal r ha .a I 'l owed to of f er two

TTDL!U

National UniversitY' It also

no justification to keeP two

the country and that law

D

Assistant Registrar
Appellate Division

Supreme Court of pt*+tdesh

course in



colleges should introduce

from 2O2A' with the abovr

fnrrr vear honours course

findings, Lhe High Cou:L

Divisaon directed the concerned Private universiLY

to comPensate taka five lacs to each of the wri-t

petitioner students

Thereafter, the Hrgh Court Division examined

the claim of

'DaruI Ihsan

four contending groups after the name

in private sector was a dream of

Asharf which is evident from the

Univers itY' It then observed that the

Dhanmondi giroup and Savar group do not own and

possess the required areas of Land; that since all

the four contending groups have been running their

respective universities i I I eoallv without obtaining

permission from the government' they must make good

the damage to the students; rha F rhe Board oI

Trustees must bear

Islamic Uni-versitY

Professor SYed Ati

in mind that eitablishment of an

person;rl cotes of Professol: Syed Ashraf; t-hat if the

Savar group and the Dhanmondi group fail to meroe

aTTESTEDinto one group towards formal-ion of a single 'Dai:'t1
a_-

Assistant
ApPellate

Registrar
DiviS,ion
oidanglade.Supreme Cou



Ihsan Trust' or if the vaLid. 'Board of Trustees' of

the Darul llisan Trust is not determined by the c:'iil

Court, then the government shall take over the asset

and ProPertY of the 'Darul Ihasan Trust'; that

the government takes over the each and the landed

propertY in their control, 'the management the

proposed SYed AIi Ashrai Islamic UniversitY should

Board making theconfer uPon the Savar Cantonment

GOC of the said Cantonment to be the chairman of the

DaruI lhsan Trust'

Some of the observations and findings of -he

High Court Division are lnconsistent and not

conformitY with law. It was not at all necessarY on

if

of

1-ha narl
ualu y jL v of the High Court Division

observations which are not relevant for

the rules

to make such

the disPosal

. Even afterinvolved

excePt

of the issues

noticing that petition, the writ

in

one

petitioners have raised rli .sorrted guestrons of f acL '

it ought to have restrained from making observations

to the process of bstablishing Darul

D

Ih san
-.

Assistant
APPellate

Supreme Court

Registrar
: Division
rV*de$

touching
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Trust and

cmerger or

These are

findings

Divi s ion

bounds rush

wariIY did

Darul Ihsan UniversitY;

two groupS and other

come within

ther suggestion of

unrelated issues '

aII unnecessary exerclse Some of the

and directions given bY'

the ambit

the High Court

of judicial

Iegi s lat ion court would not bY overlaPPing its
The

to d.o what Parliamer't, in its wisdom,

do The exercise of judicialnot

well established PrinciPles and ()n
discret-ion on

E- ^t ^ ^+:tne l-de L5 u! each case was not the same

legi s late

AS LO

Roland Dworkin

theorY about-

governance - He

had nothing to

was

is a great academic j urist ' ha.s

the legitimacY of judicial

says, present day jud'ges who may have

do with the written constit-ution when

framed, bY reason of their position asir

ir

judges, become and must act like Partners wrth the

in an on qioing Pro j ect
framers of the constitution

is and witl alwaYs be an ongoing Project to

A1TESTBpinterpret 
a historical document in the best possible (=

A / at''-A-,'
Assistant Regisrrar

ApPellate D-Yi'':1^-.'

"*I[C"".,"9rytX']

69



iight . (Law' s EmPire ( 198 6) '
Ronald Dworkin, Harbard

Law Un:-versicY

invoked the rdea

Press, Cambri'dge 61-63) . He

democracy wherein judicial review occasioned by

charterofrightsensuresthedemocraticpedigreeof

legis.lat-ion bY benchmarking the values found in the

content of law, rather than
c 1^-,in the 'orocess o]- l-dw

making

l'aI a

Eade s '

activism'

S Nariman in his book 'Before MemorY

judicial review al-1 manner of ad; udication bY

cour t s itself an exercise in judicral

accoun La br r l- tY accounta.OlrrtY to the PeoPle who

punitive

of a constitut i-onal conception of

made some remarks regardinq 'j udicial

and ';udicial review' remarked, \n I ',l

H.II

are affected bY

contemPt power

the judqe's

is kePt

t: crullngs \ Ir

in check) That

accountability qets evidenced in critical comments

on j udicial decisions when judges behave as t-heY

shouLd (as moral custodians of the Constitution);

the f unct-ion they perf orm enhances of/='

Assistant Registrar
Appellate Division

Supreme Court optU+f,dcsh

the sPirit
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eLsewhere do

_c
imPortance c; L

constitutionalrsm' My only regret s omet Ime s is that

some of our moder- r-daY j uC2es whether in India or

not always realize the solemnity and

the functions theY are exPected to

"That sometimes

on the bench are

ATTESTED Vw-
Assistant Registrar

APPellate Divi-<ion.

Supreme Couffitaiicsn

perform. The rdeal ludge of today ' Lf he IS LU Ug

^^n <t i 1*rlt-ional mentor ' must nove around/ in and
uvlrvt*-- 

his Pocket'
outside court' with the constitution an

like the priest who is never wi-thout the Bible (or

the Bhagavad Gita) ' Because' the more you read the

provisions of our constitution' the more you get t:

know of how to apply i-ts provr-sions to present-day

problen's.' In this connection by quoting a remark of

Chief Justice Sir Edword Coke regarding the power of

the court to correct errors and misdemeanours and

also all manner of misgovernment. 'so t.hat no wrong

or inlr-rry, oeither private not (nor) public/ can be

done, but that it shall be / hFre ) reformed or

punished bY due course of Iaw' , stared as under:

some men and women who sit

thenot con scious of
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extent (or

have the

re st raint

I imil-s) of such Power, or do not

s en s ivitY to exercise judicial

when warranted, onIY means t'hat

those (f ew) Inen (and women) are just not

equal to the supremqlY d.iff:,cuIt task of

judging entrusted them
. !l^ ^llno"ef Llle

constitution It

is time

to

onIY

we

indj cares that

adopted bette r
perhaPs

method of selection of judges for our

hrgher ; udr c:_arY 
"'

While exercising the Power of judicial revl-ew

to be borne in mrnd that the test of

reasonableness whenever prescribed shouid be aPPlied

no extract
to each individual statute imPugned and

stancrard or general pattern of reasonableness can be

laid down bY the court The nature of right alleged

- the underlYing Purpose of
to have been infringed

the restriction imposed - the extend and urgency of

the evi I sought to be remedied therebY' t'he

ir

ASrt

disproPortion
the Prevallrng

,-
ATTESTED

*K***
Appellate Division

Suprorne Court4p*gladesh

of the imPosition
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.-ondrtions at

judicial mind

the

In

time should alI enter i-nto

evaluating circumstances of

c-i rron r-.1 sc - i t is inevitable to see that the social
eeLJU / +

philosophy and the scale of values of the Judges

part r c ipat ing in the d'eci s i on should pl ay an

important part and the limit of their interference

with leg:-slative iudgment in such cases can onlY be

of responsibrlrtY and selfdi rected

restraint

by their sense

judge the quality of reasonablenes";,

can be laid down

I I \/arv from case

To

no abstract or a fixed PrinciPle

for universal apptication. This wi

facing the srtuation. (Pathumma V- Kerala,

scR 537 ) v
ATTESTED&

to case. In doing a judicial verdict, the court

required to see the changi-ngi conditions, the value

of human Iife, social philosophy of the constitution

and prevaiting conditions The court should not make

rigid or dogmatic but an el-astic and Pragmatrc

approach to the facts of the case and the issues

AS

Assistant Registrar
Appellate Division

Suoreme Court*f€an eladeshffi
'J'
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The above discussions inevitably hinge

involvement of questron of law in determining 'rhe

abowe matters and normallY in such cases fqir

desrrable that

matters should

the points in issue involved in the

be resolved bY granting leave.

Learned AttorneY GeneraL and the counsel aPPearing

on behalf of some private universities submit that

the un Lversi Lres, the sYIIabus and number of

studentstobeadmittedintheuniversities,the

enrolment process of advocaLes in the Bar CourLciI

remain stagnant at the moment and as such, if there

is delay in resolving these issues' ends of justice

wilL be defeated- AccordinglY, it :-S suggested from

alI segments that these Petitions should be disPosed

the admission of students ln

of summarilY. Considering

matters, this court decides

LLB honours course in

the urgency

to disPose

an the

theof

matters summarily for ends of lustice f.-''
ATTEST'ED

%t"---
Assistant Rcgistrar

Appellate Division
Supreme Coi go f p,rdadesh

v'
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C. P. No -2718 of 2OL6

This petition has been filed on behalf of the

farul Ihsan University Trust represent'ed bV its

Q6-rplArv S 'M' Sabbir Hasan ' The address of the

petil-ioner has been given at

No.7, MYmensrngh Foad' Ut-tara '

PIot No. B?, Sector

nor i t ron challenging the notifr:ations dated 2:th
-Y'---- -

October , ZALL and 30th october ' ZOLL issued by the

, Ll^ ^

Education and Lrte

It filed the writ

SecretarY,
^cMrnrstry ur

r.^--^^ri n=ti nn commrsslon ' The
COnStj:-UtiOn Ot tne -tlLVCrLrvq

High Court Division has assigned' proper reasons

while discharging the rule '

c.P. \9-n62 of 2OLG

'ticn has been filedThrs Petr

Darul Ihsan Universitlz' Dhanmondi

petrtion was filed challenging the appointment of

Professor Monirul Huq as the Vice Chancellor of the

Court Division noticed that- the

possess anY valid licence "">^i rrz dnes nOtD!uy

A--

on behal f of the

Branch. The writ

UniversitY. The High

unive r

Aooellate Divirign
Suprem. Court ol,poSladesh

*W"
Assistant Registrar

'15



't6

+he wrrt Petitton
Iheretore ' LLru

one.

, -^^n.ai ved
:+'al f rs lftrsUurt---"-
I ure* *

c.P No.2111 of 20]"6

This Petation has been ir-recr

Darul lhsan Trust' Uttara Branch'

*eeking a
petr-t,r ott

ai rection
+ !-a Wfi-t

UPOII Ltru

to abide bY i-ire privaLe UniversitY Act'

respondents

2010 and to accord recognition of Daru} Ihsan

i L-- 'r':usL headed
UniverslLY L'

fact of the Petition is

C. P. No.2119 of 2OtG

This Petition has been filed on benarr of the

DaruI Ihsan Trust' Uttara Branch' It' filed the writ

.',r^6 .eeking a direct:-on
pet:-L:-oLt rve"

to aPPoint' Professor

r-he Vice-Chancellor
Dr. Rahmat-E-KhuOa 

cl>

.Trust, has legaI entILY

"l,rrz Mdp)

s imi lar

on behalf of the

rr fi Led the wrrt

ntr-rr I Hos sain ' The

--t i ar One 'I ha (,-dL r r"-
l-u

af the

Uttara Branch '

in view oL

. L1^

rePresent Lne

Though the

the claim of different persons

^^,.-r Drvisiort
Trust I the H:-gn \'uu! "

justified in di

AfTES9E,P
\r-'

Assistant Regisrar

*S*"J"',lCElL.'n

schargi'ng the t:tLe '



C.P. No'2764 of 2otS

This Petition has been filed

DaruI Ihsan UniversitY' Dhanmondi

on benarr

Branch "

of the

It filed

the wrr-t Petition challenging

dated 4 'LT '2oil issued bY the

. : ^^ l^
C:r2f',T COMMLSSIUII 

LV close down

DaruI lhsan UniversitY' Since

has no locust.andi to challenge

no wrong or error commrtted

Division in discharging the rule

C.P. No'2763 of 20L6

the Letter under memo

Director, UniversitY

Lhe ouler campus of

ti'.: writ Petitioner

the order imPugned'

by the High Court

fi Ied on behalf of the

an(.)^ DaruI Ihsan Trust

Ihsan UniversitY from

Th:-s Petrtion has been

Darul Ihsan

rePresenting

Ganakbarr,

Univers itY

the Darul

Ashulia Branch,
the writ

Dhaka

letter

campus

^o1- i I i ofl theY challenged a
I/L 

u j 
" - -

. LL^

05.4 .ZOLZ aPProvLng LIlc

UnrversitY, Dhanmondi Branch

und"er meino dated

of Darul Ihsan

claiming that- DaruI

In

Ihsan ComPlex'

ATTESTED

Ganakbari
8-'

V,'
Assistant Registrar

APPeIlate Division
sunqmec;ulffierl1

campus }S the real

11



universitY They raised disPuted questrons - E t ^ al c
O]' rauLr

'1:nr-l I udrCldr review on those fact s in not available

No.2498 of zo\-q

1E ^F t_he

petition has been filed on benarr ur L

Darul Ihsan University of Dhanmondi Branch' It filed

the writ petrtion seeking a direction upon the wrrt

respondenLs to appoint Professor Dr Rahamat-E-Khuda

Ll- ^ \/r 
^AaS Ltre v rue Chancellor

no Iegal

of the UniversitY ' The

UniversitY has

petition is not maintainable

C.P. No.3570 of 20]-6

This Petition has

East West UniversitY'

been fiied on behal f c:f the

A/2 Zohirul Islam Avenue;

Pabna with
Zohurul- TsIam CitY, Aftab Nagar,

permission of the learned Judge in Chamber ' It has

not been imPleaded writ resPondent' but the

made bY the High Court

Thi s

entitY and thus ' Lhe Wrrt

AS

findings and observations

Division imPliedlY affect the teaching of LLB

students in the university' It filed the peLrlron

ATTBSTED

Assistant Registrar
Appellate Division

Supreme Coulpl}nBladesh
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for exPunging some

High Court Division

findings and observations of the

Rokonuddin Mahmood, I a:rnod counsel

appearing for the petitioner submrl-s that the Hiqh

Court Division acted illegallY in giving comPulsive

directives upon the Bangladesh Bar Councif inasmuch

those directLVes lcuchrng .'' the crrteria for

admission of LLB studenLs' the number of students to

be admitted in Private universitY and monitoring t-he

teachi-ng of 1aw students ' by the Bangladesh Bar

Council are beyond the pale of the terms of the rule

and also made against the petitioner without

affording opportunitY of being heard He further

has traveledsubmits that the High Court Divrsron

beyond terms by making observations

touching to af fairs the PrivaLte

rrniversities established in accordance with law

AccordinglY he submits that, the directions given bY

the High Court Division regarding the private

of the rules

the internal of

ArTSTP"niversities B-:11t 
theY

A/''
Assistarrt Registrar \ Z

Appellate Division_ r:\J- "/

s,n",.cffisftetgaeF" ,-

FrF not oerforming an
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accordance

submissions

w:.th }aw 1s Liab-e to expunged. 'Ihebe

merit consideration

C.P. No.2880 of 2016

This petition has been filed on behalf of the

Brac University; Asa University; State Universrty of

Bangladesh University of Business and

Banqlade sh,European University of

Internatronal Univers it.y; Fareast

International University; Fast Capital UniversitY of

Bangladesh; Green University of Bangladesh, North

Western University of Khulna, Primeasa Uni-versity,

Bangladesh;

Technology;

DaI Iodal

Sonargaon

Univers ity,

Univers i ty,

Metropolitai,

Sylhet

Univers ity

International

SyIhe t, NortI-

East

Mr.

University Sylhet. On behalf of the petitioners

MahnLud makes similar argument that- these private

and have beenuniversities are reputed universities

runnang their education programme

law and the High Court Division

in accordance wrth

acted iIlegaIly in

directing the Bar Council, to monitor the admission

of students of
ATTESTED -

is not an
/'-/

Assistant Itegistrar
APPellate Division

Supreme Court;pry$adesh

law course/ althouqh it

80



:-ssue ln the writ Petitlons f iled i:Y on behal f of

The other Point argued

!r-- -r t ha High Court
IS LIrdL Liru

the Darul Ihsan UniversrtY'

on behalf of the Petltioners

Division erred in law in maki-ng discriminat:-on

giving such drrections' inasmuch 3s' it has directed

the Bar Council to monitor the Prrvate universities

but it has not directed the Bar uouncil to monitor

universities in failing to
t-he activities of PubIic

notice that the Iaws Promulgated i:,y the government

are aPPlicable both Private and Pu:clic

poinr- urged on behalf of the
universities

pet.it ioner s AS +1-r =r the directions as given are
Lf 1U u

tantamount to interfering with the internal affairs

The other

universit-es without

of berng heard ' There

an

affording them

is substance In
of the Private

an oPPortunitY

the submi ssions

ATTBSTED university Grant Commission ' Mr

C.P No 3577 of 2OL6

- ! I I ^^

This Petition has been rrruu on behal f of the

UniversitY Grant Commi s s ion and

M

Md Khaled,

I^_'l rmAIt]rrur .r>.rGrLt/
,'::-a-IBSTED university Grant Commission '

U/tA-a'
Assistant

Appellate
Rcgistrax
Division

Supreme Colrt
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iearned counsel appears behalf of the

na]-i tioners. Learned counsel submrts Ihat the H: g]:

drrecting the
Court Divisaon acted iItegaIlY

petitioner No'2 to

to the government

pay taka five Lac as compensation

exchequer without affording him

any oPPortunitY of being heard ' It is further

contended that the Hrgh Court Divislon acted further

error in shouldering the responsibilitY upon the

per direction of che Un:-versitY

with the affar-rs of

submrtted that !hu

signed the order as

Grant Commrssion and

an this connection, iearned counsel has drawn our

attention to the resolution of the UniversitY Grant

Commission dated 6 'L2 '20L6 He further submits that

this direction :.s also violative of the PrinciPle ot

before imPosing
natural j usti-ce, inasmuch ds r

penaltY the Hiqh Court Drvision has not given any

Assistant Registrar
Appellate Divisicn

Supreme cou(zEaneladesh

].n

^ar'i i i oner: No.2 while dealing

Darul Ihsan UniversitY' It is

notirioner No.2v-"----
Dr. Md. Khaled

opportunitY of being heard'?



We have heard the learned counsel and Perused

the resolution dated 6.12.20L6 of the University

the resolutiorrGrant Commission. In Agenda No.5 of

relates to the atteged letter of the commi ssion

was pointed out that Dr Md. Khaled was not involved

in the maLter of communicating the letter under memo

dated 31.5.2015 and that the sarc l-etter was rssued

by Md. Shamsul AIam, former Director of UGC and that

Md Khaled signed the order on behalf of tlre

Drrector-in-charge. It was further pointed out that

Director of UGC.

It

Dr

Dr Khaled was not in charge ofMd

wasIt further pointed out that no

been i ssued by any officer of

concurrence

Commrssion.

clear that Dr. Md

issuing the said

Division acted

Ietter has ever

the UGC wi-uhout

illegally in shouldering t:.e

of the Chairman and other members of the

In view of the said resolution, l-s

, Khaled was not responsibte in

Ietter and that the High Court

ir

responsibility upon Dr. Md. Khaled' It has also

ATTESTEP
w..committedfundamenta1erroringivingthedirect

A -^:-.^-+ D^^:-+-^r &'

4
Assistant Registrar

Appellate Divi.sion

83
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to pay

Khalecl an

Bangladesh;

UniversitY;

Unive,:sity

University;

r a lra f i rre I ac withcut af f ording Dr
LAAq IIVU

Md

opportunity of being heard- AccordinglY

the penaltY imPosed

expunged

against Dr Md. Khaled is

C.P. No.2873 of 2OL6
!

Twelve persons on behalf of World University of

Bangladesh; Northern UniversitY of Rangladesh; Prime

Unrversity; North South University; Bangladesh

Islamj-c UniversitY; The PeoPle's UniversrtY of

Eas te rn

The Unive::sitY

UniversitY; Southeast

of Asia Pacific; Canadian

of Banqladesh; Dhaka Internatronal

Uttara Unive.;:srty filed thrs petiti-on on

the ground that the High Court Division acted

illegally in givrng cerLain directions upon the

Bangladesh Bar Council to monitor the activities of

t-he Pr avate

Divis-ion has

Universities and that the High Court

not afforded any opportunity of be'ing

heard before giving such directron and therefore'

the findings and observations made by the Hiqh Court
<--

J

ATTESTEI)

Assistant Registrar
Appellate Division

Supreme Court 

ef 
Bangladesh



Division are violative

natural j ustice

con s ide rat i on

c.P No.3016 of 2016

'Fh i e net-ition has been f iled by Asma Tamkeen '
Ill!J Y""*--

Joint Secretary, Ml-nistry of Local Government' Rural

DeveLopment and Co*operatives ' l1r M. Am:-rul Islam,

Iearned counsel appeari-ng for petrtioner submits

of

The

rhp orinciPle

submissions

- L]^ ^
LiI !rr*

merit

ii'iii:lii"ili'

'ltlr,,lil l:

rl;8,.'i.::itlaw 1n
that the Hiqh Court

directing the

compensation to

the Ietler

Education

Division erred In

pet itioner to PaY 1,aka five lac as

for issuingthe government exchequer

dated 3L.L2.2001 from the Ministry of

without affording her anY oPPortunitY

the s aici order

natural justice '

of

He

being heard, and therefore,

violat-ive of ihe'orinciPle of

further submits that the letter in question was

issued by the Mrnistry of Edu'catron and l-hat she had

communicated the letter Accordrng to him as Per

Rules of Busrness i'gg6 ancl {Bfiq{ F[cfrrFTI' ]bqg' she was

the decision maker of
w

i:

,r,l

AITESTEDnotq-'---
Assistaiit Registrar

APPeilate D{vision

Supremdo-urtot YFy

the concerned MinistrY u'-'t
I
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that she was the srgnatory for Ministry of Education

for communicating a oecision '

trn suPPort

has drawn our

of his contention, Iearned counsel

per the Rules of Business, L996, the SecretarY r^Ias

the MinistrY and thethe administrative head of

n^r r,la A- ]-he Secretary
PU! Lulu !l shall be responsible for

its administratrve

conducting of business assigned to the MinistrY' The

petitroner has quoted the order under memo dated

3L . L2 .ZOOL ar'rd the said memo was shows that it has

been rssued bY the MinistrY of Education and t'he

sard ITremo was withdrawn by memo dated 25'6'204'7

the High Court Division finds that the petitioner

has issued the said Ietter without concurrence of

atten't-ion to the qG(tsr fiffifqB1, 5519' As

the dr'rsion/ministrY rnto

to be known as section ' As

SecretarY shall organize

a number of working units

the concerned

ought to have

posltLon' IJLIL

ATTEFTET)(b,'
U

Assistant Registrar
Appellate Dilision

Supreme Couffigladesh

and disciPline for Proper

Secretary or any superior officer' at

issued notice upon her to explain her

If

it, did not follow the said formality
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Pe'-rtloner sr.ated that the sard letter was

ssued as back as 15 years ago and whatever she did'

was done in her offrcial capacity and she did not

L ^ --^ :ersonallldve dllY I

t-^-.tknow leoge duuu L ir

consideration of the Rules of Business and the cG<fEr

fic(alqHl, )bts, we are of the view that the High Court

On

dated 31.12.20AL and that's too, without affording

Division acted

the petitioner

her arry oPPortunrtY

the High

illegatly :-n impuiing the blame upon

in issuing the letter under memo

imposed bY

expunged.

The High Court Division attached some. condition

upon the private universrtles that they shall not

admit students more than 100 students - <tin the 1""

of being heard. The PenaltY

Court Division is accordrnglY

and that unless student whcse

appear in the.Pass list of

year LLB honours

name does not

year. The second condition

the

he

t.hat the Private
t/'./-

admi-ssion test to be conducted bY Bar Council'

will not be eli-gible to be admitted in the calendar

ATTESTED

ourffirn*
Appelate oifi-i.r*

n uPre'le co wpP*.gl ad esh

AS



universities shall aPPLY to the Bar Council withrn

1"t SePtember, ZOL6 for obtarning the 'clearance

certificate' on PaYment of t-aka ten lacs as securitY

rn the account of Bar Council which are desrring to

open LLB honours course ' The third condition to be

compl.ed with is that the prlvaLe universities shall

send the Iist of first year Ll,o honours students

after completing the admission process and then they

shall suPPIY the List
: nch

to the Bar CouncrI bY J')

and that the other condil-ion
October of each Year'

is that the private universities shall not issue LLB

certificate if the students

Certifrcate e\/en

obtarn Bachelor of

ExecuLlveldw
if theY incorPorate

law subjects in

The High

opportuni-tY to

attaching the conditions' but it did not choose to

proceed as such' In course of the hearrng of the

matters it has been urged €ram the Bar thal on

consideration of the degradation of the standard ttd'-

the sYllabus '

Court Division

the Private

should have glven

universiti-es before

Assistant Regisnar
^ 

nppellate Division
suPreme Coufllg! ng ladesh



moral ethi cs

court

89

number

o fix

of lawYers it is high

- !L^ -^^ I imrt of aUp LIre dVs

nerson to be eligible
L--

in the alternative, a

this court with a view

rule

rnr onrolment as advocate 3r

guideline should be given bY

to checklng the inclusion of

undesir:ing Persons in the honourable Profession'

Order and 1-h'" Rules show that
A look into the

onIY mi-nimum age has been f ixed in , -cfespeCt or- d

person for his being enrolled as an advocate and

though no maximum age has been mentioned' bY

55A, the Bar
inserting

.n,rnr-i I tras relaxed the aqe limit up to 59 Years for

of a Person as an advocate' who held a j udici-aI

off:-ce. Such person normalLy retires at the age of

59 Yea.rs - Af ter retirement if a person who held

.6r]CeCanbecomeanadvocate,apertlnentludaclar or-Lr

question wiII arise as tc whether thrs court can fix

the age Iimrt of othe-r persons who are des irlng to

become advocates There was proPosal from one

be fixed at fortY and

arrEsrED."crion 
rhar ase y:]. should

Xl--'-
Assisrant Regisn/ar \ Ld)\,

Appeltarc Division ,-'\ '-'
supremec(!urPt:**'" '
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another ProPosaI is that the age should be fortY

I I Ve

person

years and after crossrng age limrt nothe

appear in the Barshould be allowed to

Councrl examination for enrolment . These suggestions

that some officialswere m.ade keePrng cons ideration

after being removed from the serwice on moral

turpitude are entitled to enroi as advocates un()er

the existinq law

There is alreadY a restriction rn this regard

in respect of a Person

government service or

expired from
ATTESTED

Assistant Regislrar
Appellate Division

Supreme Couft 
&LBs*ladesh

who has been dismissed from

convicteci for an offence

he

involving moral perpetuate in article 21 (3) (a) and

(b) . It provrdes thaL if a government servant or a

person holding statutor:y corporation is dismissed

from service on a charge of moral perpetuate'

will be disqualified for being admitted as an

advocate within two Years of his dismissal. And in

mora.l-

of a person convicted for offence r-nvolving

perpetuate, unless period of five Years

the date of conviction, he wiIl be



debarred

these

amended,

91

admrtting as an advocate ' In Presence

<na.i f i r: nrovisions unless the law is

fix the age limit for!Lr ^ COUrt CannOtamendeo/ LIrrs

enrol lment as an advocate '

More

persons,

so, aPart from the above rwo categories of

if a person after obtaining }aw degree Ieft

the country without intimation tl th'e Bar Council'

returns after ten years but in the meantime he has

crossed fortY Years The question is whether the

court can debar h.im from being enrolled

advocate if he crosses the above age lrmit Or if a

person after obtaining degree in law, due to

unavoidable reason failed to face Bar Council within

the age of 40/45 years to becoming an advocate' Is

it desirabre for this court to debar him from facing

the Bar council in the absence of any taw? Or in the

-r l-n--':rirro there may be a case that a person after
d.LLCIlloL!vu/

acquiring requisite qualification involved in

as an

poti-tical activities or business and

time he decides to become an advocate
&/

after laPse of

at the age of
('-/-

ATTESTED
b_---

Assi.stant Registrar
Appellate Diviqion

srvreneCoffffi

,:.,:,
, ir.i r:
:,il:i,r



f rf tY. Witt r-t- be f air on

restr:,ct those categories

of specific law covering

the Part of this court to

In India, the State prescribed age

cIrmrt- oL'

The
^ 
q \7^ATs lor enrollment as advocaLe> '

Supreme Courl- quashed the said aqe I imi t on the

'How can this be d'one? Lot of PeoPle

lawYer after removal from service

of Dersons

the freld?

Bar Councils

in the absence

, L'^ ^+f eaSOnl ng L Lrd r'

enroll as Iawyers after retirement or after their

re s ignation In facL, I know about one Person l-n

Karnataka who was under suspension ancl he start'ed

pi:acticing law ' He turneC out to be one of the best

lawYers l-n the sate ' These things do haPPen. "

We cannot
(Transfe:'red case

\1 ^/ 
^r 

\71 1 I l\L)
\ u! w +* /

4'1 of 20L4)

fultY endorse the views taken
^ ---.-+1-'rz lhe SuPreme u(Jur- L

pJ

of India becarrse

to become a good

of the fact that a Person may turn

on the ground of corruPtion, b'ut tf he is corruPt or

involved rn act ivities of moral PerPetuate' his

cond"uct would" not be changed in a day or two after

becoming a lawYer'V
ATTESTED%-''
Assistant Registrar

Appellate Division
Suprcme Coungl}oSlade*
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1-ha Iast Lwo and
nw

" 
, cL ^

been a Paradigm srlrL'L>

condition of the countrY

to neur challenges for

offence as

^Lhor i- zon <-' r

decades, there has

the socio economic

has also cont-ributed

ludges and lawYers '

"1cnar ]-

in

Thi s

the

However/ considering the mammoth changes that have

taken place' hrardly anY chrange has been inlected in

the body of thre legal profession anC' legal education

rn Banglad'esh Lo cope up w j-th Ehe new challenges i n

Iegal Practice
rh^ l-rme ur

HistoricallY and at least uP to

market liberalisatr-on In

^r-fession was largelY based on

disPute (atl most aI1 relating to

and cri'mina} dispute (almost all relating to

tYPi-cal civrl

land Iitrgation)

clas s ic

covered' by penal statutes) ' but now the

legal practice tras boomed into new

drmension where the so called and ol d' fashioned

attitude r-n resolving modern legal drspute is

measurably inadequate and outdated' The concept

citizens' rights- has entered r-nto a new QYd r

ATTEST$D-

'\ r' k{*"gistrart'\t-' AssliLorrL-t\v'"':::;
! ,\J AnPellate Division

'\'t'" 
r- suoremecoufllllanglrdesh

of

the
''--



courts are coming up with creative interpretation of

const itut ional

educated judges

rights and

corporate

lntellectual

rights, young/ talented

with new

and highly

notion ofare comang up

remedres / corporate

Legal responsibil ity

lawyering and

( including

new fieldproperties) is completely a

of practice and course this digital age

posed us with entirely new phenomenon of

of L^^

IegaI

challenges including the forensic evidence whlch has

already revolutionised the law and legal practices

Atl these new challengies are not to rise in future,

our society is already surrounded by

of briltiant

these and we

lawyers, andurgenLi y need

judges who are

numbers

capable

ensure

!L i ^L11_L 5

of facing these uphill

stable socrety.

new

Tocha1le rge s

comprehend

development

and

-'1 I
alJ new symptoms of legal

and to ensure judiciary which

people and the

a new generation

of

a

theunderstand the

demands of the

sens itivity

modern age we. need

judges who possesses an unexhausted

--

Assistant
Appellate

Suprerne Court

Registrar
Division

CIPsaslad€s'h

lawyers and
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spirit

commitment towards

the societY '

Thus, this h:-gh time to consider

the courts for their Practice '

and Iaw facultles across the

f i ght ing the evil and unbreakabLe

establishment of rule of law in

AS

propos al

academia

opening the doors of

Both the Bar Council

Lo develoP a Process for the enrolment of

(such as universitY F^a-hars ) as advocate

countrY must sit together to facilitate this avenue

Even in late sixties and seventies f-here had been a

very good nexus between
r I ^-- 1

r ha I awvefS ano regdI

educal-ion inst itution Many highlY rentrted IawYers

r ^ ^ ^1-used to regularrY LtjdLrr i n universities and law

colleges. But unfortunately this nexus now almost is

non-exrstent ' A good practice has died off but it

' r -r ^-eCIUdesnou.tcr IIU L yr us in attemPting to create new

practices. Legal academia and legal profession must

have a very close tie; it rs the demand of thjs trme

because the legal Profession in Bangladesh j s now at

ATTESTED a crossroad ' The veteran

br,t e.'
Assistant Registrar

Appellate Division^

are(---

srn*il.c"q1ffi

lawyers and judges
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go j-ng in retirement or becoming absent from the

age but the symPtom of new and
court due

emergitrg '

1S

, old

IawYers who were suPPOSed t.o replace them

not much Promasing ' feel crisr,s of Iegal

genius i s looming in the horizon of our ;udiciarY

AlreadY there ignominious deptetion in rhe
t-s

standard of Iawyers practising aIl over the countrY

Due to socio economic change' except a few' Iawyers

are now more money-Criven than knowledge-driven ' In

we find of evidence in

issue. ManY have
touching

conducting cases with deplorable levet of

superficial knowledge about facts and aPPlicabIe

Iaws relatr-ng to the case The result is disastrous'

final verdr-ct goes against the party having three

many cases

pleadrngs

been seen

co\7are dearth

the Points in

previous ;udgments in his

incomPetencY of hi-s counseL

matters Prosecutors

Iead even

sometimes

relevant

conducting Prosecutions catlnot

evidence to Prove the charge and

the counsel aPPeared
(-

favour due

S imi larlY,

+ ^ choart,u

in criminal

ir so haPPens that

%yy,"
Assistant Registrar

Appellate Division
Supreme Cougf &uSladesh
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for the defense rectifY
- r1^ ^the defects or tIIe

pro secut ion

suggest ion

cross examination or Putting

to the witness

We have noticed a few legal journals published

from various public universities containLng articles

by Law teachers covering diverse toprc i'e- human

rights, ruLe of law' environmental -rust 
j-ce and

lurr-sprudence, family courI and other rssues' I have

found many artrcles are very standard' Sometimes

they analYse the judgment of the Supreme Court of

the light of the
Banqladesh and foreign courts in

relevant subject matters' If university teachers are

allowed to Practise in the court the bar will be

enriched because they not only teach law but also do

research in the field of law ' The }egal academia and

legal Practitioners rnaaihor will contribute in
uvYv u-4v-

reshap:-ng our collective conscaence

the new

change in

of rilrrsPruderce

1,:gal chalLenges

locaI and global
^=nahr o of cateringuol./qpru

surfacing due to raPid

economy and cutting edge technologY'2.
B-

Assistant
An1gt1,,, -,

ATTES

Registrar
(lrDiCtlt 

\,r,uir



society

AS mo s t re spe cted Pe r son Ln t-he
I awver

upholds the rule of law and represent a

his fundamental rights is violated bY the

state functionary ' He represents a citlzen' s right

to proPertY involving mlllions of taka. Lord Justr-ce

Stephen Sedley/ one of t'he repul-ed 'JuC'ge of England

remrnds his readers that rule of law' of which we

speak so gll-bly, is a necessary but not a suf f icient

conditron of a decent socr-ety ' There i s more to a

decent society than the rule of law' For instance'

irrrii r:i al enf orcement of rights by courts of law does

not necessarily guarantee public understanding and

support for those rights; such understanding and/or

awareness needs to be rnculcated and can only be

achieved bY education. And if lawYers are to be

trendsetters inspiring

Law and Justice (L999) ,

This cannot be exPected

of a background of such a Person' 1?'
AITESTED

Assistant Registrar
Appellate f)ivision

Supreme ii,u'rd:gfglvle&

educators, theY must be

nrrh l i r: conf idence . (Freedom'

sweet and Maxwell' London)

98
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Lord LesIie Scarma:" another d istingui shed

Judge at a conference of the Law SocietY of New

Zealand in 7984, expressed his anxietY about Iaw

profession in t.he devetoPed countries He sard that

Iawyers

servanLs

must not serve I but 'their Position AS

he ( Engli shman ) wiIl now saY lawYers

of societY' He adds:

idiots. He maY say t'heY are too

"But

are

expensive He maY say theY are too wealthY

1 -.r r'r andlSitt ne wrrr / does, resPect them' The

disrePute but lawYers do
law

not,

In

may f all in't-o

unLess theY themselves

in which theY

create the

can becomeci rcumstance s

disrePutable.'

IT

rnvolved

sr:ddenly

aspect

educat on

content.

diffi-cuIt

^ ^+ l -'-i *- i a cdULTVIUTUU

(Before MemorY Eades) '

say that. person who

of moral turPitude wor-rId

to

change his character ' One most serious

facing the legaI Profession is that legal

system appears to have Iost its ethical

So leqal education should be checked by

'A--

Assistant
Appellate

Registrar
Divisiolr

lptene



competent authority and it should not be allowed to

deter:iorate Ln the manner it has been deteriorati-ng

There is therefore' urgent need to re-

profession's moral
and re-affirm the

that will help refurbish its image ' These

looked' into bY the

and it is none of the

The court may express

clay-bY-daY

di s cove r

foundation

are i ssues which

elected bodres of

shoutd be

Bar Council

business of court to deci-de

an oPinlon rn this regard'

In India, Bar Council has restricted the 1q"

LLB course bY r-nsertrng
1 r-i1- in Fhe admisslon of
L ILtI! U

clause 28 of Schedule III of the Legal Educat:-on

Rules , 2oOB ' As per restriction' upper age limrt for

r I --^

1 r n rhroe vear course was thirty years and Ll'ti Ll-vc

LlrrJ

\764r .ourse was twenty years ' It provides:
v "**

Ana .)n admi s s ion:
^Yu 

v" - 
r -r^! l-:rr

" (a) Subiect to the condition stLpurauc" vr

a University on this behalf ancl the hiqh

A^ftrPF of Professionauu:r!--

the maximum age for
ATTESTED

I commitment requi::ed,

Assistant Registrar
Appellate Dir,ision

Suprdme Cou i t pllr.dade{r

seekirrg admrssion into
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stream of integrated Bachelor law

degree program/ is limited to twenty years

of

ln case

and to

Communi ty .,'

lrdr (_ouncll withdrawn clause ZA

20L3 and thereby the age

of general category of applicanls

twenty years in case oftwo

Q/- ortrUU, Uaappllcants from

communities.

and other Backward

(b) Subject to the condltion stipulated by

University, and Lhe general social

condition of the applicants seeking Iega1

education belatedly, the maximum age for

seeking admission into a stream of Three

Year Bachelor Degree Course :.n Law, _i s

limited to ihirty years with right of the

fiveUniversity to give .concessj-on of

or any other Backward

further years for the applicant belonging

to orJU ST

had

of

by

resolut-ion

restriction

No.200

ATTESTE.W
Z-'-"-

Assistant Registrar
Appellare Divirion

Supreme (tu rr&llrrliairlh

was removed. Writ petition No.9533 of
'iln

ir: '

;11;., I

i'r: , '



2015 was filed before the Madurai

. The Court declared

Bench of 1:he

Madras High Court the wrthdrawai

was rl-1egal. The Supreme Court affirmed the decision

in Leave Petition (civil) No .331 42L cf 2AL5 by

judgment dated 11.12.2AL5

Another factor which should be looked into bv

the Bar Councrl. If a person holding judicial offrce

is per.mitted to

Drvision after

practice directly in the High Court

retirement, why not a professor of

law of a universrty who 5ad taught law stud.ents or a

high ranking government servant having Iaw deqree,

who held

..'
I udr ciaL

judicial office (Magistracy) and quashi

rn his career should not be allowed to

practice in the High Court Divlsion in the similar

manner of a retired judicial officer.
l

We hope that the Bar Council shall }ook into

the matter and if such categories of persons are

permatted, the Bar wrll be enriched and enlrghtened.

The High Court Division has directed and/or

wrll'not be eligible to getdeclared that a pe

ATTESTEI)
J..J2'., 2---'

^lJ 
' Assistant Registrar

' "/ Appellate Division
Supreme tt,un rLg\gla.tr.sh

rson

102
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admission in any university unless

course run bY such universities

the LLB honours

ch:r I ol.fainJ1lqJ

clearance certificate from the Bar Council ' Clause

rd) of Order 21 (L) prescr-ibes that a person shall be

quali fied t-o be admitted as an advocate if he "has

passed such examination as may be Prescribed bY the

Bar Coun cLf. - " True, the Bar Council has a role to

oversee the standard of education in law subjects

e]-tner rII public or pri-vate universitres or Iaw

coI Iege s

properlY

and colleges

whether theY

whrchaleconferringlawdecreeonaperson

Or to see as to whether the universities

are teaching law students ProPerlY arld

such educal:-on because ultimately t-hese law

graduates will become a Judge or a comPetent lawYer

We have been noticing foi: a considerable time that

the new entrants in Lhe Profession from the

universities

or two are

and law colleges with excePtion of one

due to lack of proper education and training
ATTESilED

have qualified teachers for undergoing

perf orming every poor stanclard ' This 'is

We
.-/-

\ .t <6-----
t',- .. LV\ aT:'.'-,,*l[9qi9nar

AppeIIate ntfi-r"#
supieme r.. *, yyii,l i u nn



Iines

s tudent s

^_-.-.^t 
- ^!-=r'lLhe Bar eouncLr sriara

all the universities

prescrrbe /g:_ve gulde

and colleges teaching

srrbi ects and conf err i'ng Iaw degrees tc>

students . I L

syllabtts on

should comPel them to follow

uniform and in case of rriolation' it would

recognise the law degree of such rnst rtute ' If

can restrict the recognrtion of those st-udents'

have obtained raw degree from the universities

colleges which do not teach basic iaw subjects and

have.no permanent qualified' teachers on all subjects

of }aw, the standard of

improved:

law graduates will be

It is scen that the Bar Council cannot Perform

It cannot conduct the
irq rpsnonsibilities ProPerlY

enrolment process of advocates properly

accordin 9LY, the Judges of t.he SuPreme Court

Ehe re.sponsrbilrtY' It

nr rr- of the Judges to
I/u! e

because theY are ovel:

subjects to be taught' which should be

been entrusted wil-h

not Possible on the

such respons:-bl IitY
ATTESTED

<b-
Assistant Registrar

Appellate Division
Supreme Court t 

JjlEladesh

the

the

not

IL

who

and

and

have

is a.lso

undertake

burdened

t04

.::..1:..4;
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with

part

;ucl rcial works ' It

of the Judges

is also not Possible on the

inspect the Prrvate

universi-ties to oversee whether those unfversrt ies

law subj ects ' BY

to

-ErOOMS OIhave standard class

compulsion theY have

of the enrollment

undertaken the responsibilitres

of advocates without takrng

remuneration/financial- benefits' It

r-nrrnr- il shalI arrange at- least a

Chairman of the enrollment committee and the members

hoped that Ba '

vehicle for the

the Chief Justice

for the daYs of t-hei*r engagement in the enrolment

process. The Bar Council shall consider as to

the APPellate Division

the Hiqh Court Division

whether a retired

and three rerired

are aPPointed as Chairman and members of the

enrolment committee so that the enrolment procesis

of the said committee nominated bY

Judge of

Judges of

can be exPedited '

the sa-rd Judges

educat r on commi

It maY also consider as

,cadvlsors oL

to whether

IegaI ancL

stream lirrle the law

may act as

t-tee to
q'\
'f'

education. It is
aTTESTg-D-

\oA//
, *,nN''t' Assistant Registrar

Council
/'*

Appellate Division
Supreme Couru:}9li,,tieslrt:

reported that the Bar



cannot complete enroLment process once every year

t.he enrolment Process is comPlete every Year, the

pressure will be minlm:-sed

Though there is Provaslon in artrcle 40 (2 ) (t )

that the Bar Council may frame Rules providing "the

standard of IegaJ- education to be observed bY

universt ttes in Bangladesh and the l-nspectron of

unlversitres for that PurPose' it has i:emained

srlent sPectator tn this regard mL^-^ -ra,Ll.lciU u!!

allegations that Darul Ihsan UniversrtY and some

other prrvate universities have set up campuses at

remote areas and theY are involved in seLling -''aw

graduation certificates in exchange for money' This

type of al egation should be taken to t-ask and t'he

vioLat-ors should be put to ;ustice' Therefore' it 1s

the hiqh time for the Bangladesh Bar Council to

frameRulesinaccordancewrththeartrcle40(2)(t)

wrth prror approval of the government to oversee the

stancard of the legal education being taugi-tt'

universities and colLeges
AT?'ESTED

irrr t l-, e

xure > /

-=_

I

Assistant
Appellate

Supreme Court

Registrar
Division
g{ Bancladestr

1n the absence of

ffiS;
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ir is rrot desirable to interfere with the:'nternal

managemenL of 1-he universitr-es and colleges ' Such

conditions maY be attached in accordance with

article 27(1) (d) of P'O'46 of 1912

view of

consPectus opinion

(a)

In the discussaons

. is as under:

made above' our

A profession of Law beinq founded

great traditicns that is not

of scheme of

on

1t

business but

welfare State alI segments of

part

where

faith

(b)

public rePosed in them to Protect

rights, theY aretheir fundamental

answerable to the soci al ccnscrence of

the societY and have mod.erate

are unableobligation towards them who

to Protect their interest

Lawyers are duty bound to contrrbute in

buitding social order so that the

fruits of the socral economic justr:e

reach to the poor segment of peopte of

'F\ l-;1
l\ i \.-', \ Jv

,. , \J

! 'r.v t 
,-

1..-

ATTE$IED

Assistant Registrar
APPeltate Division.

Suprenrt t .,,"rp-iy[rrludeslt



the countrY,

owes a GuLy

client but

Bangladesh

and therefore,

ro 3e faj r not onlY

also to the societY

Bar Council is rendering(c)

public util:-cY

this BodY in the

members of IegaI

societY and keeP

profe s s ion

the cannons

(d)

defeating an honourable order

The Bar Council shall frame Rules wrth

approvar ur

the standard of

observeo DY unive r s it ie s

Bangladeshcollegie s

inspect ion

colleges for that Purpose

4o (2) (r)wrth

L9:12

The

art icle

In

Bar Council shatl Pub'lish

syllabus
ATTESTED

b__--
Assistant Registrar

Appellate Division

(e)

!upo*. Cnuuf Bandadesh

to be taught

Iawyer

tc hi,s

service and Iaw cast on

natronal hoPe that the

wil-I serve

of ethics

the government to monitor

IegaI education to be

ano rdw

and the

of the universities and

in accordance

^cP.U.4o urof

the
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universities

compulsorily

honours and

and

whrch

pass

I ^__L.1W

wi 1l

coI iege s

award LLE

certificates and that no Derson shall

be allowed to be enrolled as

course degree

an

advocate unless he/she obtains

graduation certificate on law on those

sub j ects

21 (L) (L)

in accordance wrth artrcle

and (d) of P.O. 46 of 7912

decree in law obtained by

f rom any un j-vers ity or

(s)

The Bar Council has exclusive power to

college and ir has power

curtaif /exonerate the power to practice

of any person erther in the district

courts or in the Hiqh Court Division

recognize a

any person

I" 
private

Bachelor of

univers ity

Law degree

shall issue

unless such

to

person undergoes four years education

in law course and this direction shall
c>

Assistant Registrar
Appellate Division

Supreme (Jirirr {rl 6asgladesh

ATTtrtrTED
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N,'U"

^ 
j\'/ !

" /\,
I 'ti- 

"
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trave prospective ef f ect. No public or

private university shall admit students

in bachelor of law course more than 50

(fifty) students in a semester.

The Bar Council has Power not to

recognize any degree in respect of any

student for berng enrolled as an

advocate who has not studled four years

horours course in law along with other

subjects in any private university.

No public or private university or }aw

college shall

certificate to a

have suffici-ent

teach the law

prescribed by

CounciL.

rssue any law degree

student which does not

number of teachers to

subject, ds may be

the Bangladesh Bar

(r) The Bar Councrl may limit/increase tne

age limit of a person to be enrolled as

an advocate either in the district

courts or the High Court 'Division by

framing ruies.

FuIe 65A of the BangLadesh Legal

and Bar Council Rules,ctitioners
ESTED

Assistant Registar
^ 

APPellate Division
ruPreme c our|)y)ctades

(k)

/a:--'
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'Lgl 2 l-nt-ravrrc5

P.O. 46 of L912 '

the

,/,, ,

y' ct.rr:'l

The Bar Counc:'I shall comPlete the

enrolmerrt process of the applicants to

|:e enl:olled as advoca*-es in tlie

d.rstri,ct courts each calendar \/ear:" a

Pel-rtion Nos ' 21 6L ' 2162 ' 2163 ' 2l €-'4 '

,,,13#1i,ffi*

7111 , 2-1-tB, 211g' 24gB of 2CL6 are dismissed and

Ci.rrl PetiLron \los " 2BB0 ' 2813 ' 3016' 35f C and 3511

of- 2,O..6 are disposed of In Lhe tight of the abow'e

obse rrrat-l-ons ' The penalty imposerl upon' Asna Tanken

and Dr. Md. Khaled are he,rei:Y exPunged6

9)-f- g.^'"^T{'-^- (-! ;,-*J'.->- '

-. \ - <.ts\' ttaf*'a'lxr ' .'l)o-{' =>' (-^o?_ gj$, o^rq
94- tAa'ado' ru-

9v- M' t^ t\^^"Y
cERTltlErry&E A TRUECoPY a?-ffitu

Assistant Reiistrar

The 8rh Feb,ruaiY, 2017 '
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